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NOTE. 

(By J. KiRKPATRicK, LL.D. ; Emer. Professor and Dean 
of the Law Faculty, University of Edinburgh.) 

By request of my learned friend Dr. Botayb, I have 
revised this interesting and useful volume to the best 
of my ability. The value of the book to all English- 
speaking lawyers is greatly enhanced by the fact that, 
to a large extent, it is a digest of the French as 
well as of the Belgian Civil Law, while Scottish 
lawyers in particular will be much interested to find 
that, in many respects, that Law resembles their own, 
both being founded on Eoman Law. As a work of 
great learning and ability, and as a model of judicious 
condensation, the book appears to me to be well 
deserving of the warmest commendation ! 

J. K 



( vii ) 



PREFACE. 

(By em. BUTAYE. 



The terrible war, provoked by the ambitions of 
Grermany, having compelled all the inhabitants of 
Ypres to precipitate flight from that old-world 
town, the place of my residence — a town so happy 
and prosperous four years ago, and now, alas ! a 
heap of ruins — has thrown me, with a number of 
Belgian Notaries, on the hospitable land of our 
British Allies. 

On our first arrival, though not unacquainted with 
England, our feelings of bewilderment, of severance 
and loss, and, indeed, of what then seemed irrepar- 
able disaster, would almost have been overwhelm- 
ing had it not been for the comforting intellectual 
help we found in this country. 

It is to the members of the English legal profes- 
sion especially that we, Belgian lawyers, have to be 
thankful for placing at our disposal the means by 
which we were enabled to pursue our legal studies, 
which otherwise would undoubtedly have suffered 
most seriously. 

Having been provided with headquarters, gra- 
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ciously placed at our disposal by Mr. Sartoris, 
Superintendent of the Royal Courts of Justice (to 
whom I now beg to express my deep gratitude), the 
refugee Belgian Notaries in England have been 
able to group themselves into a Federation for their 
mutual support and work. 

In studying the English law, and comparing it 
with that of Belgium, one was surprised to observe, 
in the libraries available to us in this country, a lack 
of works in English relative to the admirable Code 
Napoleon, upon which are founded the laws of 
Belgium and France. 

Seeing that our exile was likely to be prolonged, 
it occurred to me that my stay in England, and the 
knowledge I hoped to acquire by the study of its 
laws during that time, would afford a useful oppor- 
tunity of attempting to produce a work comparing 
the laws of Belgium and France with those of 
England. This work will, it is hoped, facilitate 
transactions between the legal members of the two 
countries, as such transactions will undoubtedly 
become more numerous and important after the 
War than ever previously. The work was accord- 
ingly undertaken with the greatest interest. Thanks 
to the gracious and learned collaboration of Monsieur 
Gaston de Leval, Avocat at the Court of Appeal in 
Brussels, whose name is so honourably connected 
with the brilliant defence of the martyred Miss 
Cavell, and also to the kindness of Mr. J. W. 
Ruddy, of the Estate Duty Office, Somerset House, 
and Mr. J. Kirkpatrick, Emeritus Professor at the 
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University of Edinburgh, I have been able to 
bring it to a close. This book has no pretension 
to authority, being intended rather as a useful 
guide to members of the profession in the circum- 
stances above mentioned. 

So far as I have been able to ascertain, members 
of the English legal profession generally are but 
slightly acquainted with the admirable Civil Code 
Napoleon, in many respects so superior to their own 
uncodified laws. The constitution and working of 
the Courts of Justice are so different in Belgium 
and in France from what they are in England, the 
Notaries in the former countries have attributes so 
distinct from those of the English Notaries, the 
words Avocat, Avoue, actes sous seings prives, actes 
authentiques sound so unfamiliar to English ears, 
that, upon reflection, it was considered that the best 
course to adopt, for the purposes of enlightening 
and interesting my readers, would be to assist them 
to follow the laws of our respective countries in 
their dissimilarities. 

I have also considered it desirable to mention in 
particular the Belgian Constitutional Charte of 1830, 
and a few special matters of practical use. 

An attempt has been made to explain many terms 
which, as I have since learned, are well understood 
in English law. Readers are therefore begged to 
ignore the definitions offered when found unneces- 
sary, and to look indulgently upon the author's 
efforts. 

It would obviously be impossible, within the 
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limits of these pages, to give an exhaustive account 
of Belgian legislation or of all its peculiarities. The 
aim is rather to review briefly the Belgian law, 
which is akin to the French law, dwelling especially 
upon such subjects as it is thought would be 
helpful to English members of the Legal Profession, 
when called upon to advise clients with regard to 
their interests in Belgium or in France. 

As the wounded soldier on the field of battle 
derives confidence and hope on finding at his side 
the skilled help of doctor and nurses, and means of 
transport to a base hospital, so also will be the 
experience of the client who, on consulting his 
legal adviser, finds liim possessed of the necessary 
knowledge to ensure the safeguarding of his 
interests in a country whose laws are so essentially 
different from those of his own — in other words, to 
render him skilled first aid. 

May this modest work contribute to the know- 
ledge and defence of rights, and to the creation of 
closer ties between members of the profession in 
England and Belgium. 



EM. BUTAYE, 

Notary at Ypres. 



Manton Lodgk, 

60, Station Eoad, 

SiDCTJl', 

Kent. 
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PREFACE. 

(Bif GASTON DE LEVAL.) 



My colleague, Mr. Butaye, has admirably explained 
in his preface the reasons that moved him and 
myself to undertake a digest of the laws of Belgium. 
When he offered to assist in this very interesting 
work, nothing, for various reasons, could have 
l)leased me more. The first is that I fully agree 
with Mr. Butaye in all he says about the generous 
help which Grreat Britain has accorded to the 
Belgians. My second reason is that it seemed to 
me very opportune to publish a third edition, much 
enlarged with Mr. Butaye's help, of a little book on 
Belgian law, the first edition of which appeared in 
1898, and the second in 1910 {a). When writing 
that small book, I followed the general custom in 
also writing a preface, pointing out the usefulness 
of a book on Belgian law for English lawyers and 
merchants doing business in Belgium. The value of 
such a work will be still greater when, after the 
war, the friendly and commercial relations between 
our two countries will no doubt considerably 
develop. 

(a) A Short Treatise on Belgian Law. Stevens & Haynes, London. 
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Perhaps one of the reasons which also encouraged 
me to help Mr. Butaye was that he, as a notary, had 
a special regard for the Belgian civ^il law, which is 
the province of the notary as much as that of an 
" Avocat," while my relations with the British 
colony in Belgium, the Bar, and the commercial 
world are mainly concerned with commercial law 
and those civil laws that have to be consulted most 
frequently in lawsuits arising in Belgium or in 
England. 

It is precisely these different points of view which 
will, I hope, be found to combine in this digest of 
Belgian law all that an English lawyer need under- 
stand about the subject. As for the layman, he wQl 
probably be puzzled by the multiplicity of our laws, 
and, if he is wise, he will do well to remember what 
has been said in England of the client of " Every- 
man's Own Lawyer," and will prefer to consult his 
solicitor. 



G. DE LEVAL. 



DoNiNGToif House, 

NoEFOLK Street, 8TKAJ>rD, 
London, W.C. l'. 
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A DIGEST OF THE LAWS OF BELGIUM 

^NS OF 

THE FEENCH CODE NAPOLEON. 



TITLE I. 

BELGIAN CODES. 

Codes Beiges. 

Designation of the Codes. — The Belgian laws are codi- 
fied. Many of them axe the civil laws of the Code Napoleon, 
which has heen somewhat modified to suit the spirit of 
modern times and the customs of the country. 

The principal codes are: 

(a) The Civil Code, or Code Civil, also called Code 

Napoleon. 

(b) The Code of Civil Procedure or Code de Procedure 

Civile, as renewed in 1876. 

(c) The Commercial Code or Code de Commerce (Laws 

of the 15th of December, 1872, and others). 

(d) The Criminal Code or Code Penal, renewed in 1867. 

(e) The Code of Criminal Inquiries or Code d'lnstmc- 

tion Criminelle, renewed in 1878. 
Besides these Codes there are many special laws relating 
to Military Objects, Patents, Railways, the Navy and Ship- 
ping, Registration, Post and Telegraph, &c. (a). 

(a) Printed and bound together under the name of Les Codes Beiges 
— usual price 10 francs. 

1(2) 
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TITLE II. 

THE BELGIAN COURTS. 

Cours de Justice Beiges. 

Belgian Courts.— The chief Courts are: 

(1) The Civil and Crimiaal Courts. 

(2) The Commercial Court. 

There are also special Courts: 

(a) The Assize Court. 

(b) The Military Court. 

(c) The Cmseil des Prvd'hommes or Workmen's Court. 

(d) The Juvenile Court. 



CHAPTER I. 



CIVIL AND CHIMIN AL COURTS. 

Cours et Trihunaux Civils et Criminels. 

Decree of the 16th and 2Uh of August, 1790, and subsequent 
enactments. 



Section I. 

THE INFERIOR COURTS. 

Trihunaux Inferieurs. 

Classification'. — There are two, but not of equal impor- 
tance. 

1 . The Justice of the Peace Court or La Justice de Paix, 
which is also called Tribwml de Police when it deals with 
minor criminal imatters. 
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2. The Courts of First Instancse or Tribunal de Premiere 
Instance, generally called in civil oases Tribunal Civil or 
Tribunal, and in criminal matters Tribunal Correctionnel. 

I. Court of the Justice of the Peace. 
La Justice de Paix or Le Tribunal de Justice de Paix. 

Number. — There is one justice of the peace court for 
every canton or borough (a) . The place — town or village 
— where it is situated is called chief ^ace of borough, or 
chef-lieu de canton. 

The justice of the peace, like all other judges, excepting 
those of the commercial courts, is appointed by the King 
for life, i.e., up to the age limit as fixed by law. 

Supplementary Judges. — The justice of the peace sits 
alone on the bench; but to help him in the administration of 
justice, and to act as substitutes in his absence, two supple- 
mentary judges are appointed by the King from amongst 
persons of some social status in the borough. These sup- 
plementary judges are unpaid, the position being regarded 
as one of honour. 

Registrar or Oreffier. — With every judge, as in every 
court in Belgium, sits a registrar or greffier, whose duty is 
to call the cases in their order for auMence or hearing, and 
to deliver to the parties copies of judgments pronounced by 
the judge. 

Usher or Bailiff or Huissier. — There is also attached to 
every court an usher or bailiff or huissier, whoBO duty is to 
caU. aloud the case to be brought befoire the Coairt and to 

(ffl) As regards judicial matters, Belgium is divided into: — 

(1) Three districts of courts of appeal, which are the districts 

of Brussels, Lifige and Ghent. 

(2) 26 Judicial districts — arrontUsaefnents fudieiaires — or sub-divi- 

sions of provinces, having each a tribunal of first instance. 

(3) 249 Boroughs of justices of the peace — cantons de justice de 

paix — ^whieh are sub-divisions of judicial districts, each having 
a justice of the peace. 
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introduce the witnesses. Other duties, however, are entrusted 
to him, as mentioned on page 9. 

Public Prosecutor or Minister e Public. — There is a Public 
Prosecutor attached to every court; but, whilst in all courts 
of first instance, courts of apj)eal, and the Supreme Court, 
a special oifieer is appointed, whose function is exclusively 
that of Public Prosecutor, in the court of the justice of the 
peace this office is discharged by a police ofiicer, or the burgo- 
master, or a local alderman. 

Jurisdiction and Appeal. — The justice of the peace is com- 
petent to pronounce judgment in any civil case, when the 
amount involved does not exceed 100 francs, and there is no 
appeal from this judgment. He has power also to adjudi- 
cate upon any civil case where the amount involved is above 
100 francs and does not exceed 600 francs; but the latter 
cases are subject to a right of appeal to the tribunal of first 
instance . 

In criminal cases, he is competent to deal with police in- 
fringements and misdemeanours involving a legal penalty 
not exceeding seven days' imprisonment or a fine of twenty- 
five francs. All his decisions in tliis class of case may be 
taken before the tribunal of first instance, acting as a court 
of appeal. 

In certain civil cases, the law of the 25th March, 1876, 
extends the competency of the justice of the peace to cases 
of any amount, in special circumstances, as, for instance, 
actions relating to recovery of damages for injury to pro- 
perty committed by a tenant and for which he is legally 
liable, &c. 

Duties. — The duties of a justice of the peace are not con- 
fined to his ofiice of presiding and disposing of cases in 
court, but embrace other functions, of which the principal 
are: 

To preside over family councils, or Conseils de famille, 
involving the settlement of questions affecting minors, such 
as the appointment of guardians, acceptance of successions 
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or gifts, sales of property, and like matters in which minors, 
having been deprived of one of their parents, are interested. 

To affix the official seals to the house of a deceased person, 
when required by heirs, guardians of minors, creditors, or 
persons who claim to have any right in the estates of such 
deceased person. 

To use his best endeavours to settle amicably, and without 
expenses, questions in dispute between parties. Any person 
having a claim against a resident in the borough may request 
the judge to call his debtor before the said justice, for the 
purpose of obtaining his good offices; on failure, the creditor 
has a right to serve a writ upon his debtor. Some judges 
make it a rule to condemn in costs such plaintiffs as have 
not first applied for an amicable settlement, even though the 
creditor should succeed in his action. 

II. The Court of First Instance. 
Le Tribunal de Premiere Instance. 

Number. — There is a court of first instance in every dis- 
trict or arrondissement judiciaire. The town where such a 
court is held is called chef -lieu d' arrondissement or chief- 
place of the district. There are twenty-six such in Belgium. 

Cotnpositiorii. — At this court there are always three judges 
sitting together at every. attdjjewce or hearing. The majority 
decides; the identity of the dissenting judge is not disclosed, 
nor is his opinion published. 

In important districts the tribunal of first instance is 
divided into a large number of courtIs, each of them com- 
posed of three judges, Public Prosecutoir or Ministere Public, 
registrar or greffier, and usher or huissier. 

Judges. — The judges, like all the members of the courts, 
are appointed by the King. They are not chosen, as in 
England, from the senior members of the bar and paid con- 
siderable salaries; on the contrary, they are chosen from 
amongst the younger members who desire to begin and to end 
their legal careers as judges. Their salaries range from only 
4,000 to 8,000 francs (£160 to £320) a year. 
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Public Prosecutor.— Almost of equal standing with the 
judges is the body of the judicial members of the court, 
called membres du parquet, or ofScials of court. 

They form the magistrature debout or standing officials, 
so named because the etiquette of the court requires them to 
stand when addressing the judges in court, and the latter 
are named membiers of the magistrature assise because, when 
speaking from the bench, they remain seated. 

The members of the parquet— called wdnistere 'public when 
they are acting in the Court's hearing — ^are the Public Prose- 
cutor, or Procureur du Roi (literally. King's Proctor) and 
his staff of substituts. These officers are attached to every 
court of first instance, appeal, or Supreme Court. 

The Public Prosecutor represents the public and the in- 
terest of law and order; he is the natural defender of the 
feeble-minded, minors, &c. His duty is to see that their 
rights, as well as aU public rights of the State, are not in- 
fringed by any ordier of the Court. 

Whilst in England, except in certain cases, a person 
charged with misdemeanour or other offence has the onus of 
conducting hie own case before the Court, or of instructing] 
a lawyer at his own cost, in Belgium this responsibility falls 
upon the Public Prosecutor, without cost to the person whom 
he is defending. If a man, rich or poor, considers himself a 
victim of some misdemeanour or crime, he asks the Public 
Prosecutor to investigate the matter. If, prima facie, the 
complaint seems well founded, an investigation follows. If, 
in the result, it is apparent that there has been a breach of 
the law, the Public Prosecutor himself brings the guilty 
person before the Court, and asks the Court to sentence him 
in the name of the King. 

Judges of Instruction. — The investigation referred to 
above is entrusted to judges called Juges d' Instruction, who 
are chosen from amongst the ordinary judges of the court. 
They have full powers of investigation and of calling wit- 
nesses, &c.; in fact, they prepare the whole of the case for 
the prosecution. They have the right to visit and investi- 
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gate at the actual place where the crime or misdemeanour 
is alleged to have been committed, to take expert's opinion, 
and perform such duties as a coroner or police officer would 
perform in England. 

Registrar or Greffier. — At all courts, without exception, 
sits a registrar or greffier. He is in effect a recorder of the 
judgments pronounced by the court; he delivers copies of 
them, prepares the list of cases to be heard, and collects all 
the documents likely to be needed at the court of which he 
is, in a sense, the manager. 

The registrar is appointed by the King, and receives the 
same salary as the judge of the court to which he is attached, 
except in the court of the justices of the peace, where he is 
paid a smaller salary than the judge, and in the commercial 
court, where he receives a stipend, while the judge is unpaid. 

Usher or Bailiff, or Huissier. — The usher or bailiff, or 
huissier, is not ex officio an officer of the court, although he 
performs there the duties of an usher, whence his name. 
He is appointed by the King, and is the only person compe- 
tent to serve writs, which in England might be served by a 
clerk. In Belgium, personal service of writs is not necessary 
as in England, and an affidavit of service is not required, the 
usher or bailiff being sworn on taking office. 

A writ should be delivered at the domicile of the defendant, 
but if there be no response to the writ-server's knock, he 
may deliver it to one of the neighbours. If the neighbour 
refuses to take it, it is then served upon the Public Prose- 
cutor, who will see that it reaches its destination. The Bel- 
gian law does not require to know whether or not the 
defendant has received the writ, as the service is in per- 
fect order so long as the writ has either been left at the 
domicile of the defendant, or, as above said, that of his 
neighbour, or with the Public Prosecutor. If the defen- 
dant is in a foreign country, the Belgian law prescribes 
that the writ ehaU be sent, by registered letter through 
the post, to the defendant's domicile ; if such letter is 
duly posted, the defendant is eff'ectively summoned, and 
judgment may be delivered against him' by the Court. Should 
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he not appear, a judgment obtained by default — far defaut 
of the defendant to appear — may be revised on his lodging, 
with the Court an objection within a prescribed limit of 
time. 

The huissiers of all the courts are the only persons who 
have the right to serve writs. 

Pleading. — Although parties may plead their own case, 
if the tribunal does not offer any opposition, it hardly ever 
happens that they do so. 

Jurisdiction or Competence. — The courts of first instance 
have a general jurisdiction to hear any case, when the amount 
involved is over 600 francs, if it is not assigned by special 
legislation to any other court. 

We have seen (page 6) that the court of first instance acts 
as a court of appeal with regard to cases decided by the 
justices of the peace, when the amount at stake exceeds 
100 francs. 

This court has also sole jurisdiction in certain other special 
eases, without regard to the amount at stake, as, for instance, 
to decide difficulties arising from the execution of judgments 
pronounced by the justice of the peace or the commercial 
court. It is not expedient, however, to deal with this subject 
in fuller detail here. 

Besides this general regulation, the court of first instance 
has sole competency to decide on the execution in Belgium 
of foreign judgments in civil and comimercial actions up to 
any amount. 

Execution of Foreign Judgments. — The Belgian law of 
thfe 25th March, 1876, fixes special rules under which a 
foreign judgment can be rendered executory by the courts of 
first instance in Belgium, if a treaty eodsts between Belgium 
and the country in which the judgment has been ■pronounced. 

But, unfortunately, no treaty has been concluded so far 
with England or the United States of America, and it is 
the jurisprudence of the Courts which fixes the rules by which 
foreign judgments are received. 

As a rule, these judgments cannot be executed or carried 
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out in Belgium without the whole case being re-tried, so that 
there is but little advantage, for instance, in taking prooeed- 
ings against a person in England or America, if the English 
or American j udgment has to be carried out in Belgium . The 
only points which are generally admitted as established by 
foreign judgments and have not to be pleaded over again, 
are foreign decisions relating to personal status. 

The Belgian Courts also generally admit as established 
— without the necessity of re-trial or re-hearing — the facts 
which are stated in a foreign judgment. For instance, if a 
valuation has been made in a foreign country in the defen- 
dant's presence, and judgment has been pronounced upon it, 
the facts proved by this valuation wiU generally be con- 
sidered as true and well established, although the Belgian 
Courts may come to quite a different conclusion as to the 
consequences to be deduced from these facts. 

Arbitration or Foreign Arbitrator's Award. — An agree- 
ment in writing referring a dispute to an arbitration in a 
foreign country, or for the siettlement of a dispute arising 
out of commercial contracts, is valid and can be enforced in 
Belgium. The Belgian law attaches the same weight to a 
vaUd award as to a regular judgment delivered by the Court. 

An award, regularly obtained in an arbitration held in 
England or America, can be enforced in Belgium, but there 
is some difference of opinion among legal authors and the 
Courts as to the means of rendering such award enforceable. 

Some authors are of opinion that a foreign arbitrator's 
award should be treated as a foreign judgment, and there- 
fore be subject to all the difficulties and formalities of an 
exequatur. 

Others think that the sanction of the president of the 
court is sufficient, as would be the case with a Belgian arbi- 
trator's award. 

Others, again, contend that a foreign award should simply 
be admitted as 'prima jade evidence of the facts ascertained 
by it. 

Appeal. — In criminal matters there is always a right of 
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appeal from all decisions, except those of the tribunal of first 
instance, acting as a court of appeal from a judgment de- 
livered hy the justice of the peace. 

In civil matters, parties always have a right to appeal from 
judgment in all cases in which the amount in dispute exceeds 
2,500 francs (£100) in value, and there is no need, as in 
England, to ask the Court to grant the rigiit to appeal. 

Reasons of Judgments. — All judgments must state the 
grounds on which the judge arrives at his conclusions. The 
Belgian Constitution declares that judgments must be 
motives, and pronounced in open court. The judgment of a 
foreign court may not be executed in Belgium unless it fulfil 
these conditions. 

Court of Befere or Provisional Judgment or Ordonncmce. 
—Cases are rapidly tried before the justice of the peace, and 
may be settled instantly. There is generally some delay, 
however, often protracted, in cases to be brought before the 
court of first instance, between the date of service of the writ 
and the date of its appearance in the cause list. This delay 
might occasion great and irreparable injury in urgent 
matters, as, for instance, where a tenant has to be evicted for 
non-payment of rent, unless means were taken to protect 
a plaintiff, or grant him some immediate, although tem- 
porary, relief pending such delay. 

In all such cases requiring, in the interests of justice, a 
prompt decision, it is the practice of parties to appear before 
the president of the court sitting en refere. This court of 
refere generally delivers judgment forthwith. Such judg- 
ments, called ordonnances, are, however, only provisional, that 
is to say, the case has to be pleaded again in full at some 
future date before the regular court of first instance (&). 
The judgment given en refere is only valid until the court 

(6) The president of the court wUl refuse to try any case where his 
decision would involve a final judgment upon the merits of the case. He 
can only grant a preliminary remedy, but cannot decide upon the whole 
action. For this reason, judgments of this special court are worded: 
the rights of all parties remaining entire as to the merits of thn case, 
the president orders .... 
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of first instance has pronounced judgment. Appeals are 
allowed from the Ordonnance de refere to the court of appeal. 

Of Court's Territorial Competency. — As a rule, the 
judge of the district in which the defendant is domiciled, is 
the only one competent to adjudicate upon the matter, but 
there are many exceptions. 

A foreigner may be summoned before a Belgian tribunal 
either by a Belgian citizen or a foreigner, in the following 
cases : 

(1) In a matter concerning Belgian immoveable property. 

(2) If the foreigner has his residence or domicile in 

Belgium. 

(3) If the judgment must be executed in Belgium. 

(4) If the action concerns a Belgian inheritance. 

(5) If the proceedings seek power to execute in Belgium 

a foreign judgment or a foreign authentic deed. 

(6) When proceedings in bankruptcy have been taken in 

Belgium . 

(7) If there are any foreigners concerned in an action, 

one of whom has his residence or domicile in 
Belgium. 

(8) In cases of collision or assistance given on the high 

seas, or in foreign waters, if the vessel is in Belgian 
waters when the proceedings begin. 

If the above-mentioned conditions are not sufficient to fix 
the competency of the Belgian tribunal in matters against 
foreigners, the plaintiff may bring the case before the judge 
of his own domicile or residence; but the foreigner is allowed, 
if the same right is allowed to Belgians in his country, to 
decline the jurisdiction of the Belgian court, provided that 
he does so at the commencement of the proceedings. 

If a foreigner does not respond to the call before the 
Belgian Court, the Court will assume that this default is 
tantamount to a refusal to acknowledge its jurisdiction. 
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Section II. 

THE SUPERIOR COURTS OR COURTS OF APPEAL. 

Cours d'Appel. 

Number. — There are three courts of appeal in Belgium — 
one sitting in ErusaeLs for the provinces of Brabant, Ant- 
werp, and Hainaut; one at Liege for the provinces of Liege, 
Limbourg, Namur, and Luxemibourg; and one in Ghent for 
the two provinces of Flanders. 

Judges and OfRcials. — The judges of the courts of appeal 
are called conseiUers or councillors, and not judges, as in 
the inferior courts. 

While, as we have seen, three judges of the tribunal of first 
instance are necessary to form a court, the sittings of each 
chamber of the courts of appeal are always held by five 
judges, except in the chambers devoted to criminal matters, 
where three judges are sufficient. 

The judgments of the court of apipeal are called arrets. 

The Public Prosecutor is called Procureur General or 
General Prosecutor, and his assistants substituts and avocats 
generaux. 

Division of Business. — In England the High Court is 
divided into certain sections dealing with special matters, 
such as the Chancery Division, the Admiralty Division, &c. 
In Belgium the court is not sub-divided for the purpose of 
giving to a particular division cases concerning a special 
branch of law. 

Each court of appeal is competent to adjudicate on all 
such cases as are brought before it from the. inferior tribunal 
of first instance and the commercial court, subject to the 
limits laid down by law. 

Every court of appeal is divided into several chambers or 
divisional courts, of which one or two are specially devoted 
to criminal matters; but the judges or councillors are dis- 
tributed among the different divisions of their court, dis- 
posing of civil or criminal matters without question, and 
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without requiring, as in England, to devote a great part of 
their professional career to a special branch of the law. Our 
readers will decide for themselves which of the two systems 
is to he preferred. 

Appeal from Appeal Court. — There is no remedy, as a 
rule, against a judgment pronounced by one of the courts 
of appeal. It is accepted as a final judgment, and is only 
subject to revision when the CouiIb have made a false appli- 
cation of the law, or have not observed the form prescribed by 
law as being essential. 

The same rule applies to the final judgment of a tribunal 
of fiiBt instance, from which there is no appaal (see p. 11). 

In such cases the decisions may be brought before the 
Supreme Court, or Covr de Cassation, but only on the grounds 
stated above. 



Section III. 

THE SUPREME COURT. 

Cour Supreme or Cour de Cassation. 

One only. — There is only one Supreme Court in Belgium. 
Its seat is in Brussels. 

It is called Cour de Cassation, because it has the power to 
break — cesser — ^the judgments or arrets of the other Courts, 
on the ground of substantial informality or ruling contrary 
to the law. 

Judges. — The judges are called councillors or conseillers, 
like those of the court of appeal. When sitting, the court 
is composed of seven judges. There are two chambers. 

Jurisdiction. — This Court does not enter into the merits of 
the case itself. Its functions are limited to investigating the 
question as to whether the law has been applied or not, or 
whether or not a substantial formality has been omitted. If 
it be found that judgment is defective on either or both of 
these grounds, the parties are referred to another tribunal 
or court for a new trial. In practice, it is generally found 
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that the latter tribunal or court will rule according to the 
decision of the Supreme Court on the point of law; but if 
the decision be otherwise, the two chambers, comprising four- 
teen judges of the said Supreme Court, sit together at one 
audience with the president. The decision— arref— of this 
complete Court will be hinding on the tribunal or the court 
to which the case will be referred for re-trial. 

The Cour de Cassation has, some powers of special juris- 
diction with regard to the judgments of ministers, and in 
certain other matters which are not material to the purposes 
of this book. 

Pleading. — The advocates of any court of appeal are en- 
titled to plead before the Cour de Cassation, but a certain 
number of them, chosen from amongst the masters of the 
bar, act as Avoues (c) before the Court, and are granted the 
distinguished title of Avocat a la Cour de Cassation,. 



CHAPTER II. 

THE COMMEKCIAL COUETS. 

Tribunaux de Commerce. 

Number. — There is a commercial court in each arron- 
d/tsserruent judiciaire, or judicial district (p. 7). This court 
is a distinctive one where important commercial or industrial 
actions are disposed of; where the amount of such business 
is insufficient to warrant the setting up of a special court, 
it is dealt with by the court or tribunal of first instance. 

Cases appropriate to the Court of Commercial Juris- 
diction. — 1. Where the defendant is a merchant (d) or 
trader, unless the matter under litigation has no relation to 
his trade interests. 

(e) "Avou6," see p. 23. 

(d} The law designates as merchant or trader any person who under- 
takes transactions called commercial by tiie iaw, and whose habitual 
profession . consists in negotiating such transactions. 
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2. Where the transaction is of a commercial character as 
regards the defendant, even if not a merchant or trader. 

3. In all actions between commercial companies, share- 
holders, or partners. 

4. In all actions arising out of a bankruptcy. 

5 . In all suits brought by third parties against merchants, 
agents, or clerks in connection with their employers' business. 

With reference to the above Nos. 1 and 2 concerning trans- 
actions to which the law assigns a commercial character, they 
are defined in articles 2, 3, and others of the law of the 15th 
of December, 1872. The following are instances: 

All purchases of produce or merchandise for the purpose 
of resale, or for the purpose of letting out on hire. 

All undertakings relating to the supply of goods, agen- 
cies, public offices, auction marts, public entertainments, 
insurances. 

Any banking, exchange, or broker's transactions. 

All liabilities of merchants or traders, unless it is proved 
that these liabilities were not incurred in trading. 

All contracts for buildings. 

All maritime enterprises or contracts. 

All agreements for wages and for hire of crews. 

All undertakings of manufacturers or of pubHc and private 
works. 

Judges. — The judges of the commercial court are ap- 
pointed by the King from a list which is presented by the 
merchants themselves. Their number varies according to the 
importance of the court. 

Merchants and former merchants are alone eligible to be 
placed on the list. They are elected for two or four years. 
Three judges — merchants — eit on the bench. 

They receive no salary. 

These commercial judges are usually regarded as more com- 
petent than others to adjudicate in . commercial matters, 
although they may have received no legal training; but, as 
they are selected for their integrity, it is found in practice 
that they speedily acquire a knowledge of the most important 

B. 2 
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points of commercial law, and that their judgments are 
generally sound. 

Registrar. — The registrar of this court is of different 
standing from the registrar of ordinary courts, who is practi- 
cally only a recorder of the judgments pronounced by the 
Court. 

In the commercial court the registrar, also called referen- 
daire, must be a Doctor of Laws, and must have practised 
at the bar. His duty is to explain, the law to the Court and 
to prepare the judgment for approval of the judges. He is 
appelated by the King, and always receives the same salary 
as the judges of the ordinary courts. 

Appeal. — As previously mentioned (p. 14), an appeal may 
be lodged in the court of appeal from all judgments of the 
commercial court where the amount involved exceeds 2,500 
francs. The Supreme Court, or Cour de Cassation, may 
also review commercial court judgments under the rules ex- 
plained above. 

Pleaders. — The litigants themselves and their agents — if 
admitted by the Court — axe entitled to plead in commercial 
courts, as well as their lawyers; but this privilege is rarely 
exercised, except in cases of importance. 



CHAPTER III. 

SPECIAL COURTS OF JUSTICE. 

Cours Speciales de Justice. 



Section I. 

COURTS OF ASSIZES. 

Cours d' Assises. 

Number. — For every province in Belgium and Prance 
there is but one court of assize sitting every three months, 
and that is the only court where there is a jury. 
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Judges and Officials.— The president of the court is one 
of the councillors of the court of appeal. Accompanying him 
on the bench are two judges of the tribunal of first instance. 

Here also there is a registrar attached to the tribunal, and 
a Public Prosecutor belonging to the parquet (p. 8) of the 
court of appeal. All are specially appointed for these pur- 
poses at each session. 

Jurymen. — There are thirty jurymen empanelled for every 
case, plus four supplementary jurors. 

The names of these thirty-four persons eligible to act as 
jurors are put in a box and drawn one after the other. As 
soon as a name is drawn, the accused, or the Public Prose- 
cutor, has the right of challenge without giving any reason, 
the Public Prosecutor and the defence having each the right 
to challenge six names. The jury is complete as soon as 
twelve unchallenged names have been drawn . They are then 
sworn. 

The jurymen are taken from a list prepared by the pro- 
vincial authorities and the president of the different courts 
of first instance in the province. 

Duties of the Judges and Jurymen. — Whilst in England, 
as in America, a jury must give a unanimous verdict, this 
is not so in Belgium or France, where the majority decides; 
but if there are five votes in favour of an acquittal, and 
seven against, the Court may add its votes in favour of an 
acquittal. 

When the defence is complete the jury retires, and usually 
each of the jurymen has to answer Yes or No to certain 
questions prepared by the Oourt. This is done in the jury's 
room. The foreman of the jury collects these answers and 
informs the Court of the result, saying: "The answer of the 
jury to the first question is ' Yes ' (or ' No'); to the second 
question ," and so on. 

If the jury find the prisoner guilty by more than seven 
votes, the Oourt, i.e. the president and the two judges, is 
compelled to pronounce the sentence fixed by the penal code. 

The jury has no right to go into the question of the sen- 

2(2) 
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tence, but has simply to decide whether the accused is guilty 
or not. 

Appeal. — There is no appeal from any decision of the 
court of assizes discharging an accused person, but there may 
be recourse to the Supreme Court, or Cour de Cassation, on 
the ground of a breach of law, or omission of any legal 
formality. A new trial by another court of assizes may be 
ordieied, but only if the Court decides that the jury has com- 
mitted a flagrant error. No new trial is possible if the jury 
has acquitted the accused. 

Jurisdiction. — The court of assizes has jurisdiction only 
in respect of criminal and political offences and matters 
relating to the press. If the facts do not come under the 
application of the law allowing a trial by jury, the accused 
is prosecuted before the tribunal correctionnel, and is not 
entitled to ask for a trial by jury. 



Section II. 

OF MILITARY COURTS. 

Des Cours Militaires. 



OF WORKMEN S COURTS . 

Des Conseils des Prud'hommes. 

Summary. — These courts having for obvious reasons no 
equivalent in EngUsh legislation, it is thought that an account 
of them would have only a limited interest for EngHsh prac- 
titioners. It is only considered necessary, therefore, to say 
a few words concerning them. 

The tribunal militaire, as a court of first instance, and 
the cour militaire, as a court of appeal, try soldiers for mis- 
demeanours and misdeeds committed by soldiers whilst on 
active service. 

The conseils des prttd'hommps have jurisdiction only in 
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questions axising between employers and employees and 
workmen in mattsips of wages and dismissals. 

The principal laws relating to them are: — Military courts: 
Constitutional law and law of 29th January, 1849. Work- 
men's courts: Constitutional law and law of 15th May, 1910. 



Section III. 

THE JUVENILE COURTS. 

Les Tribunaux pour Enfants. 

Number.— The law of the 15th of May, 1912, has estab- 
lished in Belgium one such court in each arrondissement 
pididaire, or district. 

Judges. — One judge of the tribunal of first instance is 
appointed to each such court. He is called juge des enfants, 
and is chosen by the King. 

A Public Prosecutor and a judge of investigation, or juge 
d' instruction, also foitn part of liiis court. 

Powers. — The judge may take measures to confine, protect, 
and educate the child appearing before the court, and haa 
considerable discretionary powers in these matters. He 
reports to the Minister of Justice concerning the place to 
which the child has been sent, and also with regard to his 
Dondition. 



CHAPTER IV. 

BARRISTER AND SOLICITOR. 

Avocat and Avoue. 

General Observation. — Although the term barrister has 
been rendered in French as avoccd, and solicitor as avoue, 
it will at once be recognised that these renderings are merely 
free translations. In point of fact, there is no kgal defini- 
tion of the terms avocat and avoue. 
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Section I. 

OF THE A700AT. 

Decree of the 14tli December, 1810. 

Definition.— The avocat is the doctor of laws, who, having 
been sworn, alone poeseeses the right to plead at the bar as 
defender of his client's rights. 

This definition, conferring only the privilege of pleading, 
renders the avocat very similar in status to the barrister. 

It will presently be seen that, outside the bar, the avocat 
performs many duties that are in England entrusted to 
solicitors only. 

How to become an Avocat. — Before a student, can be called 
to the bar he must study for five years at a Belgian university, 
and annually pass a satisfactory examination to qualify for 
the degree of Doctor of law, or Docteur en droit. He must 
then have legal training for a further period of three years, 
under the supervision of a lawyer of standing. During this 
latter period the lawyer-student must plead, without remu- 
neration, for such poor people as may be sent to him by the 
counsel at the bar. As a rule, in the large towns the youbg 
lawyer conducts during these three years more than 100 cases 
in forma pauperis. 

Names of the Avoeats. — Notwithstanding this training, 
during which he bears the name of avocat stagiaire, the lawyer 
may practise on his own account before a court. If the town 
wherein he practises is the seat of a court of appeal, he is called 
avocat a la cour d'appel, otherwise he is simply called avocat. 

Before the Supreme Court, or Cour de Cassation, the duties 
of avoue are performed by a select number, masters of the 
bar, called avoeats a la cour de cassation. They receive no 
emolument from Grovernment, but are remunerated by fees 
from clients. 

Chief Member orBdtonnier .—The bar is under the direc- 
tion of the council of the bar, or conseil de discipline, elected 
every year by the members themselves. Their leader is called 
Bdtonnier. 
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Avocat's Business. — The avocat gives consultations to 
clients seeking legal advioe or assistance, or who have claims 
to bring before the court. He sees his clients without the 
intervention o£ a solicitor or avoue, prepares his own brief, 
makes all legal agreements except authentic deeds, and con- 
ducts all the legal procedure for serving a writ, &c. He also 
pleads the case- before the court {a). 

The English solicitor is privileged to undertake certain 
professional duties which are forbidden to the Belgian avocat, 
as, for example, the management of estates, buying and 
selling land, effecting mortgages, &c. 

Like the English barrister, the Belgian avocat may not 
advertise, and may be disbarred for unprofessional conduct. 

A writ prepared by the avocat may not be served by him, 
this being done by the huissier (p. 9). It is the duty of 
the avouc, and not of the avocat, to see that the case is entered 
on the roll of the court and retained there until the day of 
hearing. 

Fees. — There is no fixed scale of fees for duties performed 
by an avocat. A reputable avocat' s fee never exceeds a 
reasonable charge, and is fixed by him with regard to the 
difiiculties of the case, the amount involved, and the result 
obtained. 

The council of the bar may, on the client's demand, request 
the avocat to reduce his fee if it is considered by the council 
to exceed a fair limit. 

Number.— The number of avocats, like the English roll of 
barristers, is unlimited. There are about 3,000 avocats in 
Belgium, of whom about 1,000 are in Brussels. 



Section II. 

OF THE AYOUK. 

Definition. — The avoui may be defined as an intermediary 
betweeoi the court on the one hand, and the piarties and 

(a) On the Bench. — When a Judge is missing in a Court the eldest avocat 
present in Court is entitled and compelled to sit on the Bench. 
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their avocats on the other, and is usually selected by the 
last mentioned. 

Duty.— Through the medium of the huissier, the avoue 
hands over from one party to the other the statement of 
claims and other legal documents. He performs all the for- 
malities of procedure, which, in certain circumstanoee, are 
of a complicated character, and difficult to detail. 

The avovs is not permitted to plead at the bar, but, after 
the avocat has pleaded, he readte to the court the conclusions 
or statements of claims and defences of the party. 

All litigants carrying on an action in the civil court require 
the services of an avoue, who conducts the legal procedure, 
watches over the interests of the clients in the matter of 
preparing the case for presentation to the court, and is gen- 
erally responsible for the carrying out of all details incidental 
thereto. 

Fees. — There is a fixed scale of remuneration for duties 
performed by an avoue. 

Number. — The number of avouis is limited in each court. 
They are appointed by the King for life, and need not be 
doctors of law. In towns other than the chief towns of the 
provinces, a certain number of avocats perform the duties 
of both the avocat and the avoue, and such are called aiocat- 
avoue. 

Anticipation of their Suppression. — Some years before 
the war, a movement for the suppression of the avoues had 
attained a certain development amongist Belgian lawyers. 
To most minds, the subject would seem' to be a proper one 
for discuseion, since the services of this branch of the law 
are not required in commecrcial matters, where progress is 
generally more expeditious than in ordinary civil matters. 
It was found necessary, however, to postpone the question, 
as, in view of conflicting interests, the time did not appear 
ripe for the suppression of the class concerned. The subject 
was accordingly postponed till later on, when the code de 
procedure itself should be entirely revised. The war has 
probably now postponed these projects indefinitely. 
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TITLE III. 

BELGIAN AND FRENCH NOTARIES. 

Notaires Beiges et Frangais. 



CHAPTER I. 

NOTAEIES IN BELGIUM AND FRANCE. 

Notaires en Belgique et en France. 

Definition. — The notary in Belgium and in France is an 
official of the Grovemment, entrusted with the duty of taking 
instructions from clients for the purpose of drawing up, in 
authentic form, such deeds as the parties require. They 
are the only persons recognized by the law as competent for 
this purpose. 

Appointment. — In Belgium, the notary is appointed by 
the King from amongst those who have had some years' 
experience in the office of a notary, and who have obtained 
the notarial diploocnia or degree at one of the BelgiaJi uni- 
versities. 

Most of the notaries are doctors of law — docteurs en droit 
— i.e., they have qualified by passing the same examinations 
as are required for the qualification of avocat. 

Their appointment is for life, at a specified town or village 
oaUed residence, from which they cannot be removed except 
at their own request. It is an accepted custom that the 
son succeeds to the father's practice, and it is no uncommon 
experience to find that a notariat has been in the same family 
for more than a century. 

There are about 1,100 notarios in Belgium, or about one 
for every 6,500 inhabitants. 
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A notary may not exercise his profession, i.e., the draw- 
ing-up of authentic acts, outedde the difitrict to which he 
is assigned; a breach of this regulation renders the notary 
liable to severe penalties and invalidates the deed. 

A Belgian notary is never associated with another, as 
notaries and soHcitors are in England and America. When 
a notary is absent and a deed hae to be signed, the clerk of 
the absentee summons another notajy, a friend of his chief, 
who performs the formality. Such servioee are reciprocal 
and always gratuitously given. 

Duties. — The Belgian and French notarial duties axe 
essentially different from those performed by English 
notaries. It would hardly be an exaggeration to say that 
they have only the name in common. 

The naost important duties of the Belgian notary axe the 
preparation of authentic deeds (p. 29) of sale, exchange, 
gifts, wills, hirings, mortgages, powers of attorney, barters, 
marriage contracts, company settlements, &c., &c., and gen- 
erally the drafting of all deeds or conventions required by 
the parties, or by the law, to be authentic acts, probative 
and incontestable. 

After a client's death the notary makes a declaration of 
the assets and value of the estate, pays the fees and duties, 
arranges for the distribution of the estate left by the deceased 
according to law and the wishes and interests of the parties, 
represents absentees, and officially divides the estate among 
the persons entitled. 

Generally speaking, he is a person of considerable im- 
portance in civil life, and is usually regarded as the con- 
fidential adviser in family life; he is often entrusted with 
the management of family estates and affairs, undertakes 
the safe custody of his clients' wills, and acts in all respects 
as their business man in the same sense that an English 
solicitor does. It should be mentioned, however, that notaries 
are not consulted upon matters leading to actions in the 

COUl'ts. 

Agents d'affaires. — It is also necessary to add that 



AND OF THE FRENCH CODE NAPOLEON. 27 

persons, called agents d'affaires, have neither power nor 
authority to draw up legal documents, such, in particular, 
as those required to be in authentic form, and the law does 
not regard them with favour. 

A person who is or has been an agent d'affaires is ineli- 
gible for the bar or the notariate. 



CHAPTER II. 



BELGIAN CONSULS AND CONSULAR AGENTS ACTING .48 BELGIAN 

NOTARIES. 

Consuls et Agents Consulaires Beiges agissant eomme 
Notaires. 

Belgian Consuls as Notaries.— Outside Belgium, those 
deeds which the law requires to be executed before a notary 
are executed before the Belgian Consul or by a Belgian 
consular agent duly appointed by the Consul. Before such 
deeds may be used in Belgium, they m'ust be legalised by 
the Belgian Foreign Minister. 

Competency. — A Belgian consul or consular agent is com- 
petent to execute all agreements and deeds between: — 
(1) Belgian parties, (2) Belgians and foreigneirs, (3) foreig- 
ners only. 

In (2) and (3), the documents must refer to properties 
or business in Belgium. It is by this means that an 
Englishman in London, owning real property in Belgium, 
may dispose of it to another foreigner by a deed executed 
before the Belgian Consul in London. i 

If the matter dealt with by the deed does not conaern a 
business or property in Belgium, the deed or agreement 
executed by a Belgian consul would not have the force of 
an authentic deed, but would be valid as a private deed, 
acte ■'^ous seing prive, or an ordinary private agreement, if 
signed by the parties (p. 32). For example, if a Belgian 
obtniTis a loan from an Englishman, such loan to be repaid 
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in England, the Consul would not be competent to execute 
an agreement of this character; but if the loan is secured 
by a mortgage on Belgian property the Consul would be 
competent. 

The aim of the law is to facilitate the business trane- 
actions of Belgians abroad. 



CHAJfTER III. 



OF AGREEMENTS AND DEEDS IN BELGIUM AND FRANCE. 

Des Aetes en Belgique et en France. 



Section 1. 

NOTARIAL OR AUTHENTIC AGREEMENTS OR DEEDS. 

Des Actes Notaries. 

Differences between (a) England and (b) Belgium and 
France. — In Belgium and Franoe, agreements and deeds are 
comprised under the term acte. 

In England deeds or agreements, although prepared with 
legal assistance, are always regarded as executed between 
the parties themselves, and there is no official appointed by 
law who is entrusted to state, in an official capa.city, that 
the partis have made such and such an agreement or deed 
in his presence. In Belgium and Franoe, a distinction is 
drawn between ordinary deeds or agreements — actes sous 
seings (a) prives (&), actes s.s.p. — or acts under private signa- 
ture executed by the parties as in England, and deeds drawn 
up by a notary and called actes authentiques or authentic 
deeds. 

AU agreements and deeds in Belgian and French bear a 
punctuation in points and commas. 

(a) Semff — old French word for signature. 

(6) Prii)e — ^made between the parties, nou-ofBcial. 
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Authentic deed or acte authentique. — An authentic deed 
— says Art. 1317 of the Code Civil — is that deed that has 
been executed by public officers, whose duty it is to draw 
up instruments in the place where the deed was reduced to 
writing and with the requisite solemnities. 

Authentic deeds are such as: copies certified by the com- 
petent registrar of judgments of the courts; certificates of 
birth, or marriage, or death prepared by the civil officer of 
the locality; writs prepared by the vsrrit-server or h/uissier, 
and especially deeds executed before a notary. These last 
are so numerous that, in ordinary conversation, an authentic 
deed or acte authentique is always understood to be a notarial 
instrument. 

The following observations refer only to notarially 
authenticated deeds. 

Formalities. — The formalities prescribed are: 1. The 
presence at the time of signature, after a careful reading 
by the notary of the deed or act, of (a) aJl the parties to 
the contract or their legal repi^esesntatives; (b) of two wit- 
nesses or of a second notaxy; (c) of the notary by whom the 
deed was prepared and to whose custody it is to be com- 
mitted. 

The witnesses must be Belgians, resident in the district, 
and must have attained twenty-one years of age. Women 
cannot be witnesses to authentic deeds. 

2. Mention of the signatures must be made in the deed, 
and if a person cannot write his or her name this fact mu«ft 
be stated. 

If all these formalities are not observed, the deed is void 
as an authentic deed, but it may be used as a deed undeir 
private signature (acte s.s.p.), provided that it contains the 
essential conditions, i.e., consent of the parties to the terms 
of the contract and their signatures. It may also be used 
as evidence of more or less weight. 

The Belgian and French lawis do not require deeds or 
agreements to be under seal (excepting copies), or tnade on 
oath, for their validity. 
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Importance of authentic acts and deeds.— The pre- 
eminent importance of getting a deed properly authenticated 
may be judged from the foUowing observations: — 

1. The aote authmtique or authentic deed is almost in- 
variably regarded as a statement of unquestionable facte. 
If doubt be cast upon its contents by interested persons, 
recourse muet be had to a special form of procedure called 
procedure d' inscription en faux, or procedure for false 
declaration in the deed . 

The notary's statements are principally those of: the date 
of the execution of the acte authentique, the names of the 
parties and witneesee present, and the fact of their signatures 
after the actual reading aloud of the deed, besides the fact 
that parties have acknowledged having made the contract 
stated. 

The contract itseK, entered into between the parties, and 
all its incidents are not notarial statements. 

The above statements are witnessed by the notary, and 
for that reason they cannot be contested ; the othera are only 
attested by the parties, and may be contested in the ordinary 
way. 

2. An authentic acte by a notary is conclusive evidence 
of the regularity of its execution, whilst this is not the 
case with deeds or agreements under private signature. 

3. Its contents do not require proof or confirmation. 
Official copies of it have the like value. A beneficiary under 
an authentic deed is merely required to produce an official 
copy of it, without having to support the accuracy of its 
contents; whereas a beneficiary under a deed under private 
signature, if his rights are contested, is required to give 
proof of them to the Court before he can obtain judgment. 

Thus, an authentic deed or acte authentique, in Belgium 
and France, 'does away with most of the troubles that are 
experienced in English law. The Scottish law, on the other 
hand, resembles the French and the Belgian. 

It wiU thus be seen that in Belgium, as also in France, 
the acte authentique is the means of saving much time and 
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trouble, of facilitating actions before the oourt, shortening 
the period of litigiation, and greatly minimising ooebs, :a 
flact which tends considsirably to encourage parties to seek 
the assistance of the courts without dread of the great loss 
of time and heavy costs incidental to litigation in the courts 
of England. 

Minutes and Copies. — An authentic acte always remains 
in the hands of the notary. It is called a minute. The 
copies of the acte are called copie, expedition, grosse, or 
extract, as will be seen by reference to p. 34. 

Language. — An authentic deed executed before a notary 
may, in Belgium, be written only in the French or the 
Flemish language. When executed before a Belgian consul 
or agent in a foreign countiy, it may b© written in .any 
language, but it muat be translated into French or Flemish 
if used in Belgium. 

Divisions of an authentic deed, and Model. — An 

authentic act is divided into three parts; 1. The title or 
intitule. 2. The body or corps de Vaete. 3. The end or 
cloture. 

The title is generally as foUows: — 

The year the {date) 

Before (c) us, Mr , Notary resident at , in 

the presence of the witnesses hereinafter named. 

Has (or have) been present (or appeared) Mr , 

living at 

Who have declared to us, by this deed, that : 

Then follow the declarations of the parties wliiah con- 
stitute the body of the deed. 

The end or cloture is: 

Dont acte {i.e., which convention or declaration has been 
officially recorded). 

(c) A notary had one day so many people in his ofSoe for an act of 
winding-up and division of an estate, that they were standing in every 
corner of the room, and the notary wrote: Before, beside, and behind as, 
Mr , Notary " 
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Made and concluded at in the presence of A. ondB. 

, invited tvitnesses, who have signed this deed together 

loith the parties and us, notary, after reading of same. 



Section II. 

AGREEMENTS OR DEEDS UNDER PRIVATE SIGNATURE. 

Actes sous Seings Prives. 

Deflnition. — All non-authentic agreements or deeds are 
caRed under private signature or actes sous seings prives (d). 
Belgian law regards aU deeds executed in foreign countries, 
even if made in authentic form — except those authenticated 
by Belgian consuls, as under private signature. When, how- 
ever, such a deed is to be used in Belgium, and has received 
from the president of the court of first instance the recoigni- 
tion known as exequatur — ^which is given when the president 
has testified that it contains all that is necessary for an 
authentic deed in the oountry where it was executed — it is 
of greater value than a simple deed under private signature, 
and may even be aooepted by the Court as of equal value in 
evidence as an authemtic deed executed before a notary. 

Validity. — To be valid, an acte s.s.p., i.e., under private 
signature, must, if it contains synallagmatic agreements or 
covenants of reciprocal character, be written in a number 
of originals equal to the number of the parties having a 
distinct interest therein, and every original must specify 
the whole number of originals prepared. This is generally 
done by subscribing, above the signature, the words: Made 

in two (three, four ) originals, at , the 

of , 191 , each of the parties acknowledging to have 

received one original. 

A most important matter to observe is, that a note or 
promise by which an individual party binds himself to pay 
a sum of money to another should be written entirely by 
the hand of the subscriber or debtor ; or it is at least necessary 

(d) As a rule it is written acUi ».s.p. 
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that, besides his signature, he should wiite bon or approuve, 

or worth for or approved for , stating in written 

words the sum or the quantity to which the deed relates. 
This does not apply however to tradesmen, artisans, labourers, 
and servants. 

A specimen of the form generally used when lending 
money by private deed ai* agreement is given on p. 127. 

Value. — An agreement or deed under private signature, 
acknowledged by the party against whom it is produced, or 
held by law to have been acknowledged, enjoys among those 
who have subscribed it, and their heirs and assigns, the same 
credit as an authentic deed. 

For further details concerning actes s.s.p., or deeds under 
private signatm-e, see p. 124. 

Section III. 

FORMALITIES POSTERIOR TO THE SIGNING OF AN AUTHENTIC 
ACT OR DEED. 

FonrMlites Posterieures a la Signature d'un Acte 
Authentique. 

Registration — JEmregistrerrvent. — Not later than within 
ten days or a fortnight after the signature — according to 
circumstances — the notarial deed or acte must be forwarded 
by the notary to the State Registrar, called Reoeveur de 
VEnregistrement (p. 246), whore the state fees and duties 
are immediately to be paid, for which fees and duties the 
notary is liable. 

Private agreements or deeds must not be forwarded to 
the State Registrar before use, except when they deal with 
immoveable goods or rights. In such cases the delay allowed 
is: three months from date, if signed in Belgium; six months, 
if signed in another country in Europe; one year, if signed 
in America; and two years, if signed elsewhere. If not 
registered within the aforesaid time, they are not void, but 
the registration fee will be doubled as a penalty. 
B. 3 
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Mention of the enregistrement or registration is made by 
the registrar on the authentic deed, which alflo bears a receipt 
for the duty paid. It is afterwards returned to the notary's 
office, where it must remain. 

Minutes and Brevets. — Every notarial deed is called a 
minute. There are, however, some aetes of small importance, 
such as a special power of attorney, notoriety, &c., designated 
by the name brevet, which may be handed over to third' 
parties. They are generally intended for attachment to the 
particular Tmnute to which they relate. 

The average number of minutes prepared by a notary in 
Belgium is about 260 a year. 

The rrdnutes are the personal property of the notary. 
When he resignB his office, or dies, they may only be trans- 
ferred to another notary of the same borough or canton. 

The safe custody of minutes is, as may be imagined, 
always regarded by a notary as a serious responsibility, and 
it is not uncommon bo provide strong-rooms for their pre- 
servation against loss or destruction. The loss of a minute 
through carelessness is regarded as a grave fault, for which 
the notary is liable to be brought before the Court and mulcted 
in heavy damages. 

AU rrdnutes and brevets must be written on stamped paper. 

Copies and their various Appellations. — A copy not 
certified by a notary is generally written on unstamped 
paper, and is therefore called copie sur papier libre or copie. 
It has no value as evidence, and is generally used for refer- 
ence only. 

If certified by a notary, it must be wi-itten on stamped 
paper of 1 franc 30 centim'es at least (p. 250), except in 
special cases, and it is then called expedition. It has the 
full value of the rrdnute itself. 

If the expedition is in executory form, which is callied 
forme executoire, it bears the name of grosse. In this case, 
the expedition is preceded by the following words: Nous, 
Albert prerrder, Eoi des Beiges, a torn presents et a venir 
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faisons savoir: . . . {We, Albert the First, King of Bel- 
gium, to all those present and to oome,' we wdake it known: 

. .); it ends with: Mandons et ordonnons a tons huissiers, 
a ce requis, de mettre le present acte a execution, a lous nos 
procureurs generaux . . {We order and command all 
huissiers, when required, to have the present act executed, 
and to our General Procurators . . .). 

The grosse is delivered to the creditor only, and it lia^ 
practically the value of a judgment of court. Only one 
grosse may be delivered. The poeeeseion of the grosse ie 
so important, that, when in the hands of the debtor, it is 
regarded, in effect, as full receipt and discharge for the debt. 

If the expedition is abbreviated, it is called extrait or 
extract. It may be literal or analytical, and it has the same 
value as an expedition. 

Copies, expeditions, grosses, or extracts may be delivered 
only to the parties interested. 

Transcription. — Deeds concerning real property are en- 
tirely recopied in a special register at the Office of Tran- 
scriptions (p. 188) in the district where the property is 
situated . 

Inquiries. — Any person is entitled to make inquiries at 
this office upon payment of a fee of 1 franc for each deed. 



CHAPTEE IV 



OF BUYING AND SELLING IMMOVEABLE PROPERTIES IN 
BELGIUM. 

De r Acquisition et de la Vente de Biens irrnmeuhles en 
Belgique. 

L~ Different ways of Buying and Selling.— Immoveable 
property can be bought or sold in Belgium: (1) By private 
treaty, called de la main a la main ot de gre a gre ; (2) by 

3(2) 
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public auction or Vente publique aux encheres. In both cases 
the deed must be drawn up by a notary, because it hae to be 
recorded in the Bureau des Transcriptions or Bureau dies 
Hypotheques, where notarial deeds only are admissible for 
registration (p. 188). \ 

Sales by public auBtion take place, in important towns, 
in the notary's auction room. They may take place, how- 
ever, anywhere else; in small towns and villages they aja 
generally held in licensed premises. When the sale is on 
behalf of minors as vendors, the auction takes place in the 
court of justice, and is presided over by a justice of the 
peace. 

The conditions of such auction sales are read out before 
the auction commences, but persons interested may apply 
to the notary entrusted with the auction for f uILer particulars 
than may be disclosed in the conditions of sale. 

In important sales, private individuals usually instruct 
a notary to act on their behalf in the matter of the purchase 
and conveyance. 

Costs. — As a rule, the buyer pays all costs, which amount, 
in the case of private treaty, to about 8 per cent, of tliia 
purchase price, and in public auctions to about 11 per cent. 

For further information, see pp. 92 and 164. 



CHAPTER V. 

or THE CADASTEE. 



Definition.-^^e Cadastre is the name of the district 
official registry, where records axe kept of aJl real estate in 
the district, classified in towns and villages, vsdth a detailed 
description of its situation, area, nature and extent of ground, 
and the class, the rental, and the name of the owner. 

The Cadastre includes registers and reilative plans. The 
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registers are called, Registres des Matrices Cadastrales, and 
the plans, plans cadastraux. 

The Registres des Matrices Cadastrales fui'ther contain 
the names of aU. the owners of property in the villag© or 
town where the registers are kept; they also specify all the 
properties belonging to each of these owners in that village 
or town, their exact situation, area, and cadastral income, 
with references to the plans. 

The plcms cadastraux are the general plans of all properties 
in a village or town. These maps are divided into sections, 
and the properties in each section bear numbers which refer 
to the Registre des Matrices Cadastrales. 

Advantages. — The cadastre thus enables owners to know 
exactly what properties they possess, and their surroundings, 
as well as the names of the contiguous owners. 

As joint ownership of real property in Belgium 
is extremely common, and as changes of ownership are very 
frequent, the infomuation offered by the cadastre is most 
important and useful in miatters of sale, exchange, mort- 
gage, &c. Possibly the greatest public service they will ever 
be in a position to render will be the assistance they will 
afford in identifying properties after the War, when it 
will probably be found that most notarial papers have been 
lost or destroyed. 

There is not only a cadastre in each village and town, but 
a copy of it is also kept in the chief town of each province, 
at the head-office of the cadastre, where anybody can obtain, 
for a small fee, an extract from the registers and maps of 
the properties of the person whose name he indicates. If 
therefore the records have been destroyed in one place, there 
is the possibility that duplicate records may be found at 
the cadastre in the chief town. 

The following are copies of an official entry in the Registre 
des Matrices Cadastrales, and on the cadastral maps: — 
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Extract from the Cadastral Map for Wytsohaete. 
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Kemmel 




DIVISION II. 



Part L— Belgian Constitutional Law. 
Part IL— Belgian Ciyil Code. 
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PART I. 

BELGIAN CONSTITUTIONAL LAW. 
Lot Constitutionnelle Beige. 

Origin. — The Belgian oonstitutional law was enacted by 
the first Belgian parliament in 1830. The rights of th© 
people had become little more than a name. Their resent- 
ment became so strong that their domiand for the establish- 
ment of their rights on a sure and indisputable foundation 
could no longer be withstood, and their delegates in Par- 
Ltameiit were accordingly instructed to insist upon the 
desired oonstitutional reforms. 

Amendments. — Amendments of the oonstitutional laws of 
the country can only be made by first dissolving the existing 
Parliament and Senate and electing new members of both 
houses. Amendments require the assent of two-thirds of 
the piembers of Parliament and Senate present at the 
sitting. 

Principal Constitutional Rights,— A right based on the 
Constitution is called a constitutional or fundamental right. 

The most important principles laid down by the Constitu- 
tion are the following: — 

1. All powers are granted by the nation (Art. 25). 

2. All Belgians have equal legal rights (Art. 6). 

3. Individual freedom is granted, and no one is called 

upon to appear in court before any judge who is 
not, according to law, a judge of the court com- 
petent to adjudicate upon the case (Art. 8). 

4. The domicile is inviolable (Art. 10). 

5. The confiscation of property is forbidden (Art. 12). 

6. AH religious opinions are free (Art. 14). 



44 A DIGEST OF THE LAWS OF BELGIUM 

7. Belgians are free to use both the national languages, 

French and Flemish (Art. 23). 

8. Civil marriage must precede any religious ceremony; 

civil marriage alone has any legal effect (Art. 16). 

9. Government is forbidden to create any special or extra- 

ordinary court (Art. 94). 

10. Judges of the courts must state the reasons on which 

their judgments are based (Art. 97). 

11. Foreigners in Belgium are protected by the law (Art. 

128). 

12. AU legislative power resides in the King, the Parlia- 

ment, and the Senate, each of these authorities 
having the right to propose a law (Arts. 26 and 27). 

13. Every Belgian having a vote is compelled to use it 

(Art. 48). 
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PART II. 

BELGIAN CIVIL CODE AND FRENCH CODE 
NAPOLEON. 

Code Civil. 

Origin. — Before the great French Revolution, the vaxious 
laws applied in Belgium and in Francje differed in origin, 
jurisdiction, and consequences. Almost every province or 
district had some special custom or local laws. 

All these were suppressed by law on the "30th Nivose, 
an XII." of the French Republic (21et March, 1804); and 
on the 3rd September, 1807 (a), the French Code Napoleon 
was adopted. 

That code is stiU the law of France and Belgium (&) . In 
both countries the term Code Napoleon is frequently need 
to denote its original and unamended articlee (e). 

Advantages of the Codes. — How convenient it would be 
for an English jurist, or even a layman, to b© able to caxiry 
about in his pocket all hie country's laws, as is done in 
France and Belgium and in most continental countries, and 
to be able to find in a few moments any particular article 
of law affecting public or private matters! 

There exists, indeed, in France and Belgium, a juris- 

(o) While in England laws are often known by the year of the reign 
of the sovereign in which they were enacted, in France and Belgium they 
are known by their date. 

(6) The Code Najmleon is, in common legal phraseology, called the 
Code Civil, because France and Belgium, having altered in some chapters 
the original terms of the Code Napoleon, have each framed its own 
code. The two codes are known respectively as the Code Civil VranqaAs 
and the Code Civil Beige. 

(d) The reader will remember that, from 1794 to 1815, Belgium 
formed part of the French Empire. 
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prudence {d) administered by the Courts in order to interpret 
the law, but no jurispradeinoe can prevail against an article 
of the Code. A judgment is never quoted before a French 
or Belgian Court with the object of requiring the Court to 
state that such judgment should be considered as the law 
of the land, but it may be quoted simply ae a ba»is for 
interpreting or explaining a law. 

Divisions. — The Civil Code is divided into three parts 
{litres or boohs): the first dealing mth persons, the second 
with 'property, and the third with different noodes of acquir- 
ing property. 

It is not here proposed to review the whole of the Belgian 
Civil Code in detail, as in most reepeots the Code speaks 
for itself ; but an effort will be maxie to give a general 
explanation of its different chapters, especially of those parts 
which differ from EngKsh law. 

(d) In England jurisprudence generally refers to the science of law. 
In France and in Belgium the word means judgments of the different 
courts on a specified case or matter. 
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BOOK I. 
LIVRE I. 

Of Persons. 

Des Personnes. 



TITLE I. 

OF THE ENJOYMENT AND DEPRIVATION OF CIVIL BIGHTS. 

De la Jouissance et de la Privation des Droits CiviU. 
Arts. 7 to 20 and Law of 8th June, 1909. 

Acquisition and Loss of Belgian Nationality.^ — Every 
person bom in Belgium of alien parents has a right to 
acquire Belgiaja nationality, by being domiciled in Belgium 
and by declaring to the public authorities his intention of 
acquiring such nationality. 

There are other modes of acquiring Belgian nationality, 
e.g., by the effect of law, or by certain other foirmaJitijes. 
These modes are defined in the law of 8th June, 1909, 
which gives an exhaustive account of the subject. 

A Belgian woman acquires by marriage the nationality 
of her husband, losing her own; if she becomee a widow, 
and adopts a Belgian domicile, she thereby resumes her 
former nationality. 

A foreign woman who marries a Belgian becomes de facto 
Belgian. 
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TITLE II. 

OF •acts before the civil authorities. 
Des Actes de VEtat Civil. 

Arts. 34 fo 101. 

Definition.' — The Etat Civil in Belgium defines the legal 
status of persons registered in the o£Eicial records. 

It is somewhat similar to what has been done in England 
since the War with regard to the registration of aliens. 

National Registry. — The national registers or Registres 

d'Etat Civil or Etat Civil, have existed in Belgium since the 
adoption of the Code Napoleon. These registers, which are 
kept in every town and village of Belgium, record the names 
of all persons born in that town or village, as well as all sub- 
sequent events legally affecting the said persons, such as 
marriage, decease, change of residence, &c. 

Different Books.' — There axe special records for births, 

marriages, and deaths, which make it practically impossible 

. for any Belgian to commit bigamy, for instance, within the 

kingdom (a), and which facilitate the tracing, for many years 

back, of persons who have once lived in Belgium. 

The National Register of the Etat Civil is not only a 
record of all legal events concerning Belgian subjects, but 
of all persons who have resided in Belgium for more than a 
fortnight, unless temporarily at a hotel. The information 
thus recorded can only be erased or altered by order of the 
Court, and all statements so recorded are considered authentic. 
An official extract from the records is full and complete 
evidence of the facts mentioned therein. 

(a) See " Formalities " (p. 49). 
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Civil Recorder.— The secretary of the town or of the 
village, callod secretaire cowmiunal, is the official recorder; 
but the burgomaster, or sometimiee a special official, is by 
law responsible in each town or village for the correct keep- 
ing of the records, and is liable to criminal proeecution if 
he fails in such duty. The burgomaster and other officials 
responsible for the keeping of records are called ojficiers 
d'Etat Civil. They are the officials who perform civil mar- 
riages and issue authentic certified copies, caEed expedition 
or extrait (pp. 34, 35) of births, marriages, and deaths re- 
corded in the Retgistres d'Etat Civil. 

Births and Deaths. — All births and deaths must be re- 
ported at the Etat Civil office of the town or village where 
the event has happened. Births must be declared, within 
three days, by the father or other persons who have attended 
the birth; deaths must be declared within twenty -four hours, 
and no corpse may be removed before a medical practitioner, 
specially appointed, has been sent to the house of the deceased, 
and before the town authorities have given their consent to 
the removal. 

Marriages,- — A religious marriage has no recognition in 
law. The Belgian and French laws record and acknowledge 
the validity of the civil marriage before the competent civil 
officer only. No clergyman, unless one of the parties is in 
danger of death, may celebrate a religious marriage if he 
does not possess official proof of the previous civil marriage. 

Formalities. — The duties to be perform^ed by the Etat 
Civil officer in the case of a marriage are as follows : — 

1. For ten days before the oeretoony a notice must be 
affixed to the door of the Town Hall of the town or village, 
setting forth — (a) the namies, professions, and domiciles of 
the parties about to be married, and of their parents; (b) the 
day, place, and hour at which the function is to be performed. 

2. A like publication must be made at the domicile or 
residence of both parties, and if the last domicile or residence 

B. 4 
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is not of eufficient duration the publication must also be 
made at the Town Hall of the previous domicile. 

3. When any objection has been raised the civil officer 
may not celebrate the marriage until a withdrawal has been 
notified to him, or until the Court has given judgment. 

4. The marriage must be celebrated at the Town Hall of 
the place where one of the parties has a domicile at the date 
of the publication. The marriage takes place in the presence 
of two witnesses and with open doors, in order that the public 
may have access. 

5. The Etat Civil officer asks the parents separately : 

" do you cmi&ent to the marriage of your son {or 

daughter) with here present?" Having received their 

consent he questions the parties themeelves as to their consent 

to marry. He then declares officially : "J and B , 

I declare that you are bound by marriage," and he reads the 
deed of marriage and certain articles of the Civil Code con- 
cerning the respective rights and duties of married persons. 

To complete the ceremony the parties to the marriage, 
their parents, and the witnesses sign the official deed of 
marriage . 

Belgians Marrying in Foreign Countries. — Belgians 
marrying in a foreign country, according to the formalities 
of that country, are held to be legally married in Belgium 
also, if — (a) their capacity, and (b) their parents' consent 
have been taken into account in so far as the Belgian law 
considers these conditions to be imp^erative (&). 

(a) Capacity or Age. — A Belgian man under the age of 
eighteen and a Belgian woman under fifteen years oomplete 
are incapable of contracting marriage either in Belgium or 
in foreign countries. Such marriage may be valid in foreign 
countries, but it will be absolutely void under Belgian law. 

(b) Parents' consent. — A Belgian son or daughter who 
has not attained the full age of twenty-one years, cannot 

(4) The same conditions are essential for Belgians mariying in Bel- 
gium. 
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contract niiELrriago without the consent of his (or her) father 
and mother. In case of disagreement, the consent ' of tlie 
fatlier is sufficient. 

If the father and the mothei' aru dead or incapable of 
manifesting their will, or if they are absent, tlie grandfather 
and grandmother supply their place. 

If Belgian children under the aforesaid ages of eighteen, 
fifteen, and twenty-one marry without their pai'ents' consent, 
the latter can apply to the Belgian courts to have the said 
marriage declared null and void. 

Officers of the Belgian. Army on active service have no 
right to marry without the Government's permdfision; yet, 
if they marry without that consent, the marriage is not void. 

Legitimate children who have attained the full age of 
twenty-one yeai-s are bound, before contracting marriage, and 
in case the parents object, to ask the advice of their father 
and mother by means of a respectful and formal request (e) . 

Should this request, called acte respectueux, be refused, 
the marriage may, nevertheless, be solemnised after the ex- 
piration of one month. If, however, the child has not com- 
pleted his twenty-fifth year the paxents may, within fifteen 
days of the notification of the acte respectueux, take pro- 
ceedings to prevent its acceptance. 

An illegitimate child who has not been acknowledged (see 
p. 60), or one who, after having been acknowledged, has 
lost his father and mother, shall not be at liberty to> majry 
before the completion of his twenty-first year until he has 
obtained the consent of a guardian ad hoc, who shall be 
appointed for him. 

Foreigners Marrying in Belgium. — Foreigners wishing 
to be man'ied by the Belgian authorities, either to a Belgian 
or to another foreigner, may duly carry out their desire if 
one of the contracting paxties has a bond fide residence in 
the country. As a rule, a few weeks' residence would be 
quite sufficient. 

The contracting parties must produce the following docu- 

(o) This request must be made by an authentic deed before a notary, 

4(2) 
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ments: — (1) a passport or similar document to prove 
nationality; (2) a birth certificate; (3) a certificate of death 
of father and mother or their consent to the marriage, if such 
consent is required in the countries to which the contracting 
parties belong; (4) a certificate to the effect that at leajst 
one of them is a resident in Belgium, and stating where the 
other party is domiciled. 

AH documents written in a foreign country and language 
must be translated into French or Flemish, and the signature 
of the foreign authorities must be legalised by the Belgian 
Consul or Minister. 

Marriage by Power of Attorney. — The law of the 30th 
of May, 1916, allowed — for the duration of the War only — 
engaged persons to be represented before the officer of the 
Etat Civil at the marriage ceremony by a person bearing a 
special power of attorney, executed before a Belgian notary 
in Belgium or, in foreign countries, before the Belgian Consul 
or Minister. 

Registering in Belgium of Marriages.' — Within three 
months after the return of a Belgian or Frenchman into the 
territory of his nation, the certificate of the celebration of 
a marriage contracted in a foreign country must, on request 
of the interested parties, be entered in the public register of 
marriages at the place of his domicile. 

Proliibited Marriages. — In certain cases the law forbids 
the Belgian officier d'Etat Civil to marry persons. These 
are — (1) if the proposed marriage were to be with a woman 
leea than ten months after she has been separated from her 
husband by death or divorce; (2) if there is between tlie 
parties an affinity of adoption; (3) if one of the contracting 
parties has been declared by judgment to have committed 
adultery with the other party; (4) if the publication of the 
intended marriage has not been made. 
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TITLE III. 

OF DOMICILE. 
Du Domicile. 

ArU. 102 to 111. 

Definition. — Domicile, as understood by the Code. Napo- 
leon, is not quite the same in Belgium as in England, 
although it is based on practically the same principles. 

The domicile of every Belgian or Frenchman is, so far 
as regards the exercise of his civil rights, in the place where 
he has his principal establishment. 

This definition applies also to foreigners. 

Domicile Real and Elected. — The Code Napoleon recog- 
nises two kinds of domicile: — 

(1) The real domicile, which is in a particular locality, 
in accordance with the above definition. No one may have 
more than one such domicile. 

(2) The elated domicile, or domicile elu, which is the 
place chosen by a person for the specific purpose of valida- 
ting the delivery of all legial documents sent to that place. 
For instance, in a contract, it is usual to elect domicile at 
some place in the town where the business is carried on, or 
at a notary's or lawyer's office. 

Foreigners in Belgium. — Although a foreigner, accord- 
ing to strict Belgian law, can only have his real domicile 
in Belgium if permission is granted by the King, he may 
also, as regards international law and legal proceedings, have 
a domicile in Belgium simply by staying there with the 
intention of remaining, and by entering his name on the 
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residents' list at tbe Maison Cominunale of the town or 
village in which he resides. 

Belgian law requires foreigners, and in fact all residents 
alike, to register their names in the above-mentioned list, 
and fines them if they fail to do so; but this liability does 
not apply to residents staying only for a few days. 
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TITLE IV. 

OF ABSENT PERSONS. 

Des Absents. 
Arts. 112 to 141. 

Absentees and Rules affecting them.^It sometimes 
happens that people leave the country and are not heard of 
for a number of years, or never again. Belgian law provides 
for such cases, in order to protect the rights of the heirs or 
relatives remaining in the country. 

When nothing has been heard of a person for a short time, 
the absence would be assumed to be only temporary; if the 
absence is longer, a state of presumed absence exists legally; 
if no information is forthcoming of or from' the absentee 
for more than four years, a statement of declared ablsencei 
can be obtained. 

In the two first cases the Court will appoint a notary, or 
other legal representative, to look after the legal intereste 
and duties of the absentee. 

In the last case, the heirs of the absentee wiH be put in 
possession of his belongiage, and this possession will become 
absolute after thirty years. 
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TITLE V. 

OF MAKKIAGE. 

Du Manage. 
Arts. 144 to 228. 

General Observation.^ — We have seen in Title II., to 
which, we refefc (pp. 49 and seq.), aU the formalities of the 
marriage itself as they are explained in Title V. of the Civil 
Code. 
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TITLE VI. 

OF DIVORCE AND JUDICIAL SEPARATION. 

Du Divorce et de la Separation de Corps. 
Arts. 229 to .'311. 



CHAPTER I. 

OF DIVORCE. 

Du Divorce. 

Generalities. — The Belgian law permits divorce and 
judicial eeparation for the following causes: — 

(1) On the ground of wife's adultery. 

(2) On the ground of adultery committed by the husband, 
but only if such adultery has been oommitted in the husband's 
and wife's common residence. The Belgian Courts hold that, 
by common residence, the law underetandfi any place where 
the wife has a right to be with her husband, and such terms 
have been extended so as to include residence in a hotel. 

(3) Both parties may obtain divorce or separation for 
outrageous conduct or grievous insults or injuries. 

(4) The condemnation of one of the married parties to 
punishment for infamy. A Belgian Court has held that a 
sentence of three months' imprisonment for theft would be 
a, sufficient ground for divorce, but this is not a settled' rule. 

The procedure for divorce is complicated and long. 
The law does not consider divorce favourably, because the 
parties may wish to be divorced in order to contract another 
marriage, to the grievous detriment of innocent children. 
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Neither in Belgium jior in France is there, as in England, 
a special coui't dealing only with divorce. Such cases are 
brought to trial before the tribunal of firet inetance of the 
district of the married partiee. 

Grounds of Divorce. — 1. Divorce obtained for the afore- 
said reasons is called divorce for stated causes or divorce four 
causes deterrrdnees . 2. Divorce may also be obtained by 
mutual consent or par consent ement mutuel, concerning which 
the foEowing observations are sjibmitted. 

Divorce by Mutual Consent.— The peculiaritiee ai'e: — 

1. Such divorce is not allowed^ (a) if the husband has 
not reached twenty-five years, or if the wife is under twenty- 
one; (b) if parties have been married less than two years or 
more than twenty years; (c) if they have not obtained th© 
consent of their parents or other living ancestors according 
to the marriage regulations above stated. 

2. Before making application to the Court the parties are 
bound to make an inventory and an estimate of the value of 
all their goods, and to adjust their respective interests. 

3. They are also bound to specify by written agreement 
— (a) to whom the children shall be entrusted; (b) in what 
house the wife shall reside during the period of the suit; 
(c) the sum to be paid by the husband to the wife. 

4. A moiety of the whole assets of both partiee to the 
suit must be vested in the children of the marriage, frolm' the 
date of the commencement of judicial proceedings for divorce. 

5. Both parties have to appear in person before the Pre- 
sident of the Court every three months, for a year, and to 
state that their intention to divorce has not varied. 

Effects of Divorce. — In case of a divorce for stated cause 
the divorced wife is not permitted to remarry until the 
expiration of ten months from the date of the decree. 

In case of divorce by Wi/utual conmnt, neither of the parties 
is allowed to contract a new marriage until the expiration 
of three years from the date of the decree. 

The party against whom the decree has been obtained 
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loses all the advantages conferred by the other party, whether 
by contract of marriage or subsequently. 

In case of divorce for stated cause the Court decides to 
whom the children ehall be entrusted, and on what conditione. 
In fact their interest is the guiding rule. 

Parties who have been divorced may remarry, even with 
each other. 



CHAPTEE II. 

OF JUDICIAL SEPARATION. 

De la Separation de Corps. 
Arts. 306 to 311. 

When it is Granted. — Ground for a petition in divorce 
for stated cause is also a ground for judicial separation. 

It is just as diflficult to obtain a judicial separation as a 
divorce, but the proceedings are those of an ordinary ease 
before the Court. Parties need not to be present in Court. 

Effects. — Divorce entirely destroys the marriage tie, whilst 
separation does not; therefore divorce allows remarriage of 
both parties, whereas judicial separation does not. 

If judicial separation has continued for three years, the 
party originally at fault may petition the Court for a grant 
of divorce, and the Court will be bound to issue such grant, 
unless the party on whose petition judicial sepaxation was 
granted, being ptresent or duly summoned', consent that 
separation shall cease forthwith. 

Judicial separation in every case implies separation of 
property. 

No publicity is given in the Belgian Press to divorce 
proceedings, and the hearing of witnesses is always in 
camera. 



60 A DIGEST OF THE LAWS OF BELGIUM 



TITLE VII. 

OF PATKRNITY" AND AFFILIATION. 

De la PaterniU et de la Filiation. 
Arts. 312 to 342. 

Rule pater is est . . — The Belgian rule has been bor- 

rowed from the Eoman Law: Pater is est quern nuptiae de- 
TTMnstrant . Affiliatioia of legitimate children is proved by 
the actes d'Etat Civil (p. 48). If no such record exists 
for the child, the fact that he has always been held by 
the family and neighbours to be legitimate may aid the 
proof. 

Illegitimate Children. — Children born out of wedlock are 
called enfants naturels or enfants illegitimes. There are two 
legal positions which such illegitimate children may occupy: 
— (1) If the father alone, or both parents, acknowledge the 
child as his or their own, the child takes the name of the 
father; (2) if the mother only acknowledges the child it 
-takes the name of the mother. 

A mere declaration before the civil officer that the child 
is born of such person does not constitute an acknowledgment 
by the person who has given birth to the child. 

Acknowledged Children. — The legal acknowledgment, or 
reconnaissance legale, of a child bom out of wedlock can only 
be made by the express declaration of the father or of the 
mother in the child's birth certificate, i.e., acte de naissance, 
before the civil officer — officier d'Etat Civil — or by an 
authentic deed before a notary. 

No acknowledgment is allowed to be made of a child born 
out of wedlock if the father or mother had a living spouea 
at the date of the child's conception. 
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Legitimised Children.— If the father and mother who 
have both acknowledged the child intermarry, the child may 
be legitimised by the act of marriage, if the parent 
expressly so declare. This may be done even if the child 
be dead, in which case all benefits conferred by the law 
through the marriage will pass to the issue, if any, of the 
deceased child. 

Rights of the illegitimate Children.— An iUegifcimate 
child who has not been legally acknowledged has no rights 
in the estate or suocession of its reputed father or mother. 
If, however, it is able to prove to the satisfaction of the law 
that the reputed fathea? had continued relations with the 
mother between the 180th day and 300th day before its 
birth — the legal period of conception — such child may claim 
from the father a yearly allowance until he attains the age 
of eighteen years. 

An acknowledged illegitimate child is bound by a legal 
tie to the person who has acknowledged him; but such child' 
can only claim part of the rights of a legitimate child in 
his father's or mother's succession (p. 83). 

An acknowledged child who has been legitimised possesses 
aU the rights of a legitimately bom child . 

Inquiries as to Paternity. — Inquiry by the Court is 
allowed in the following cases: — 1. If the child has always 
been considered as a natural child by the supposed father. 
2. If there has been rape or violence against the moth'er 
during the legal period of conception above mentioned. 

Inquiries as to Maternity. — Inquiries are allowed — (1) in 
the same case as under (1) above, for paternity. (2) If 
written proof exists concerning the mother's delivery and 
the child's identity. 

Alimony. — Both parents are equally bound to educate and 
support their children born in wedlock or acknowledged. If 
need be, the obligation exists even after tho children have 
come of age. This duty is reciprocal, as children have to 
support their needy parents. The same reciprocal obliga- 
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tion exists between grandparents and grandchildren, father- 
in-law or mother-in-law, and son-in-law or daughter-in-law. 

The Court will grant judgment for support after taking 
into consideration the need of the party claiming support 
and the financial meajis of the party legally liable to grant 
such support. 

The law of the 6th April, 1908, allows, under certain 
circumstances, a natural child to obtain alimony from its 
father. 

It has been held by some Courts that the right to alimony 
is governed by public policy, and that therefore, according 
to Belgian law, if there exists a right to alimony in favour of 
£in alien resident in Belgium, the Belgian law is to prevail, 
even if by the law of the country to which the alien owes 
allegiance no alimony could be claimed. 
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TITLE VIII. 

OF ADOPTION. 

De V Adoption. 
Arts. 343 to 370. 

Conditions. — Adoption, which gives the child the same 
rights as thoee of a legitimate child, ae against the adoptive 
parent, is aUovsred in Belgium and ^France under the foUow- 
ing conditions only: — 

1. The adoptive child must be under age. 

2. The person adopting it must be over fifty years of age, 
and must, during at least six years of the child's minority, 
have given it alimony or assistance. When the child hafe 
saved the adoptive parent from fire or water, this condition 
is not required. 

3. The adoptive parent must have no children of his own. 

Questions relating to adoption are under the jurisdiction 
of the court of first instance. Such cases are extremety 
rare. i ' 
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TITLE IX. 
OF PATERNAL POWER. 

De la Puissance Paternelle. 
Arts. 371 to 387. 

Parents' Powers. — A child remains under the authority 
of its parents until its majority, i.e., twenty-one yeara of 



The Code Napoleon grants to the father, and after the 
father's death to the mother, a great number of rights over 
his children including chastisement and restraint. 

We have alreadj- seen (p. 50) that in Belgium' a child 
under the age of twenty-one cannot legally marry without 
its parents' consent or without asking for consent if it is 
over that age. 

Usufruct Rights. — It is noteworthy that the parents have 
the legal usufruct or enjoyment of all their children's pro- 
perty until the latter have attained the ag© of eighteejn 
years, or until the emianoipation (p. 67) of the children. 

The conditions of such enjoyment are that the parents 
pay — (1) all costs of maintenance and education; (2) all 
arrears or interest on capital of sums due by the child; 
(3) the funeral expenses and those of the last sickness of 
the person from whom the child has derived the inheritance. 
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TITLE X. 

OF MINORITY, GUARDIANSHIP, AND EMANCIPATION. 

De la MinoritS, Tutelle et Emancipation. 
Arts. 388 to 487. 



CHAPTEE I. 

OF MINORITY. 

De la Minorite. 
Art. 388. 

A minor i« a person of either sex who ha£ not yet oom- 
pleted the age of twenty-one years. 



CHAPTER II. 

OF GUARDIANSHIP. 

De la Tutelle. 
Arts. 389 to 476. 



Origin. — During the lives of the father and mother the 
person and the property of their minor children are under 
their administration and control. The law gives them fuU 
powers and discretion. If a parent should die the law hap 
created, for the control and safeguaxdingof the personal estate 
of the children, the guardianship of the Tutelle. 
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Composition.— This institution includes— (1) a guar- 
dian or tuteur who is entrusted with the management of the 
person and the estate of the child; (2) a supplementary 
guardian or subroge-tutew ; (3) a family-council, presided 
over by a justice of the peace, to whom the guardian must 
refer in all matters not included in ordinary administrcdion. 

Guardian or Tuteur. — The survivor of the father and 
mother becomes tuteur by right. The duties are — (a) to 
call forthwith a family-council to choose a supplementary 
guardian; (b) to take charge of the person and administer 
the property of the children to the utmost of his power, 
and to render an account of such administration to the 
children when they come of age; (c) to apply to the family- 
council for authority to enter into contracts outside the limita- 
tions of his administrative powers, as, for instance, sale or 
exchange of an immoveable asset, creating mortgages, &c. 

The guardian is precluded from having any business trans- 
actions to his own advantage with a child under his charge. 

If both father and mother are dead, and if the survivor 
has not appointed a guardian by his will, the guardianship 
is called dative, indicating that the family-council is en- 
trusted with the choice. 

The duties and obligations of a guardian so appointed are 
the same as those of the surviving father or mother. 

Supplementary Tutor.— The guardian, or the family- 
council, must proceed to nominate a supplementary tutor 
as soon as they possibly can after they have accepted office; 
the latter must be chosen in the family line opposite to that 
from which the guardian was taken. 

His chief function is to take over the guardian's adminis- 
tration when there is a conflict between the guardian's 
interests and those of the child. 

Family-Council.— This is composed of six persons who 
are nearest of kin to the minor, three being taken from the 
paternal and three from the maternal line. They meet at 
the court of the justice of the peace and under his presidency. 
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Their duties are to decide all iinpoi'tant questions relative 
to the person and property of the minor. Decisions upon 
questions of importance are submitted to the approval of the 
tribunal of first instance. 

The functions of guaxdian, supplementary guardian, and 
member of family-council are compulsory and gratuitous. 



CHAPTEE III. 

OF EMANCIPATION. 

Be VEmancvpation. 
Arts. 476 to 487 

Definition. — Emancipation is the term used with refer- 
ence to a minor whose parents or family-council have made 
a declaration before a justice of the peace that he has become 
able to administer his estate himself, which he thereby 
becomes entitled to do. In legal phraseology he is termed 
the emancipated. 

Age and Rights. — Parents may emancipate a child when 
fifteen years of age, whereas the family-council can only 
do so when the child has attained the age of eighteen years. 
No special formalities are required beyond the declaration 
above stated. 

Emancipation gives the minor the right to have commer- 
cial dealings and to administer his real property without 
interference. Sales of property, and mortgages, or other acts 
which are not acts of ordinary administration, cannot be 
executed by the emancipated minor without the co-operation 
of the conseil de famille. 

Emancipation is usually resorted to when it is desirable 
to allow a child to take up a trade or business. 

The minor becomes emancipated by marriage. 



5(2) 
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TITLE XI. 
OF MAJORITY, INTERDICTION, AND THE JUDICIAL ADVISER. 

De la MajoriU, de V Interdiction et du ConseilJudiciaire. 
Arts. 488 to 615. 



CHAPTER I. 

OF MAJORITY. 

De la Majorite. 
Art. 488. 

Age and Rights. — Majority is attained on the completion 
of twenty-one years of age. At this age a person is quali- 
fied for all acts regarding civil life. 



CHAPTEE II. 

OF INTERDICTION. 

De V Interdiction . 
Arts. 489 io512. 

Definition. — Interdiction is the legal prohibition re- 
straining a person from acting as if sui juris. It is pro- 
nounced against one who is in a general state of imbecility, 
insanity, or madness— m&eci?iie, demence cm fur&ur — and 
who, having been deprived of his rights by the Court, is 
placed under special guardianship. 
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Formalities. — Any relative may petition the Court to 
place a person under interdiction, and the same right belongs 
to the Public Prosecutor in the court of first instance. 

The Court, before placing a person under interdiction, 
institutes inquiries regarding his sanity or insanity, ascer- 
tains the opinion of the conseil de famille, and designates 
a provisional administrator. When the Court has decided to 
interdict, it appoints an adviser or counsellor, without -whose 
assistance the person interdicted is prohibited from per- 
forming any act of validity. Finally, when there has been 
no appeal against the judgment pronouncing interdiction in 
the first instance, or if it is confirmed on appeal, application 
is made for the nomination of a guardian, or tuteur, and 
of a supplementary guardian or subroge-tuteur . 

The interdicted person is virtually in the same position 
as a minor with regard to his person and property. 



CHAPTER III. 

OJF THE JUDICIAL ADVISES. 

Du Conseil Judiciaire. 
Arts. 613 to 515. 

Definition. — Tlie judicial adviser is the person nominated 
by the court of first instance to protect the interests of a 
prodigal or spendthrift, and without whose assistance the 
person so protected is unable to sue, to settle disputes, borrow 
or receive capital, grant discharges, alienate, or encumber 
his property by mortgage or otherwise. 

Right of Applicant. — Persons who have a right to apply 
to the Court for the interdiction of an individual have also 
the right to ask the Court to appoint a judicial adviser. 
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BOOK II. 
LIVRE II. 

Of Property and the different kinds and characters 
of Property. 

Des Biens et des differentes modifications de la Propriete. 
Arts. 516 to 710. 

TITLE I. 

OF THE CLASSIFICATION OF PEOPEETT. 

De la distinction des Biens. 
Arts. 516 ifo 543. 

General Division. — Property, of whatever kind, is re- 
garded as either moveable or immoveable. 

Kinds of Immoveables. — The civil code in France and 
Belgium recognises three kinds of immoveable property. 

(a) That which is immoveable in nature, e.g., land, and 
all the things affixed to the ground, such as crops, build- 
ings, gas and water pipes, so long as they are so attached. 

(b) Things which are immoveable by destination — im- 
meubles par destination — or by the use intended to be made 
of them. Such are things placed upon the land by the owner 
(not the tenant) for the working or tilling of the soil; 
animals, stock, and equipment essential to the working of 
farms, such as horses, cattle, carts; furniture placed in houses 
with the intention of leaving it there permanently, such as 
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glass fixed in frames on the walls, fire-places, &o., which 
cannot be detached without damaging the property. 

(c) Rights or interests which are immoveables in respect 
to the object to which they are appliedv-4mmeubles par Vobjet 
auquel ils s'appliquent. These are: (1) The usufruct of 
immoveable propertjee (p. 74); (2) Servitudes or agricul- 
tural services (p. 76); (3) Actions whose object is the re- 
covery of immoveable properties. 

Different Classes of Moveables.— The Belgian and 
French codes recognise two classes of moveable property: 
(1) Goods that are moveable by their nature; (2) Goods 
that are moveable because the law declares them to be so; 
for instance, the right to claim money or delivery of furni- 
ture, personal property, shares, debentures, &c. 

Moveables cannot be Mortgaged.— It may be noted here 
that neither in Belgium nor in Prance can moveable goods 
be mortgaged, with the sole exception of vessels (p. 231). 
They may, however, be given by way of security, as will 
be seen later (p. 183). 

Rights over Property. — The civil code divides the rights 
over moveable and immoveable properties into personal rights 
and real rights, thus establishing the following distinc- 
tions: — 

1. Personal moveable right — droit personnel mobilier — 
such as a right to reclaim a sum of money lent. The right 
is personal because it belongs to a person, and it is moveable 
because its object is moveable property. 

2. Personal immoveable right — droit- personnel immobilier 
— such as a right to reclaim possession of immoveable pro- 
perty that the buyer has failed to pay for. 

3. Real moveable right — droit reel mobilier — such as a 
pledge in security for borrowed money, shares in a company, 
debentures. In all these cases the pledge and the goods 
of the company, represented by shares or debentures, are 
moveable properties over which the creditor has a lien. 

4. Real immoveable right — droit reel immobilier — such as 
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a mortgage on immoveable property, manorial services, right 
of way over enclosed land. In such cases the right enjoyed 
by a landowner, or by a neighbouring proprietor, or even 
by the general puhlic, is called real, being a burden on the 
land or real property. 

Meaning of the word Meubles. — It may be remarked that 
the Code Napoleon uses the terms meubles, meubles meublants, 
mobilier, effets mobiliers, biens meubles, but these terms are 
not synonymous, generally having distinctive meanings which 
it is not always easy to grasp. It is therefore desirable to 
take legal advice before using any of these terms in deeds or 
other important documents. 

The following case will serve as an illustration: — 
A person wishing to leave furniture to an individual by 
will should use the words meubles meublants, and not the 
word meubles alone, although in ordinary language furni- 
ture is rightly translated meubles ; technically, however, the 
word meubles in a will means all the moveable property, and 
the testator would be giving the beneficiary not only his 
furniture, but all his moveable property, including shares 
and debentures, deposits in banks, cash, &c. 
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TITLE II. 

OF OWNERSfilP. 

De la Propriete. 
Arts. 544 to 577. 

Definition. — The Code Napoleon defines property as the 
right to enjoy and dispose of things in the most absolute 
manner, provided that the right be not used in a way pro- 
hibited by law. 

Rights. — The rights and powers allowed by the law of 
England to executors and trustees, in the exercise of their 
functions as such, do not exist in Belgium and France, where 
property always remains in the hands of its actual owner. 
These rights and powers include power to mortgage, ex- 
change, or even destroy property without any restraint what- 
ever, subject to such rights as the owner himself or his pre- 
decessors may have granted to a third party. Neither in 
Prance nor in Belgium can the legal ownership of property 
be vested in trustefes, their very existence being unrecog- 
nised by the laws of these countries. 

Division. — Complete or absolute ownership includes two 
distinct rights: — 

1. Usufruct, or usufruit, the right of enjoyment. 

2. Bare-ownership, or nue-propriete, which is ownership 
without enjoyment, as, for example, the ownership of a 
house life-rented by a third party. 

When the usufruct has expired, either by lapse of time 
or by the death of the usufructuary or life-tenant, the usu- 
fruct merges ipso facto in the bare-ownership, which then 
becomes full ownership, or pleine propriete. 
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TITLE III. 

OF USUFRUCT. 
De V Usufruit. 

Arts. 577 to 636. 

Definition. — Usufruct, a word which occure so often in 
Belgian and French law, is the right to make use of things 
— moveable or immoveable — that belong to another person, 
but under the legal obligation to maintain the substance of 
the thing itself, except in special cases. 

Grants of life-interests or of annuities are familiar exam- 
ples of usufruct, as also in EngHsh law. 

Nue-propriete. — The right of the owner who has granted 
a usufruct is called bare-ownership, or nue-propriete. The 
owner himself is called bare-owner, or nu-proprietaire. 

Frequency. — The grant of usufruct to a surviving spouse 
ie 80 general in Belgium and France that it has become a 
rule of law. If it is desired not to confer the benefit of 
usufruct on a surviving husband or wife it is necessary to 
declare the fact by deed before a notary or by wiU. 

Rights of Usufructuary. — The usufructuary has a right 
to the enjoyment of every benefit, whether natural, arti- 
ficial, or civil, which the property is capable of yielding. He 
has no right to destroy or abuse the property; his duty is 
to manage it as a good paterfamilias would do. 

The usufructuary may sell his right of usufruct, or give 
it as security, but on the expiration of his interest, the owner 
resumes sole and complete control of the property. 

Exception for Lease. — In the case of a lease, however, the 
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law admits an exception: the usufructuary has the right to 
grant a lease for nine years, a period which may be longer 
than the usufruct. If he should die during the period of 
the lease, the bare-owner resumes full ownership of the pro- 
perty, subject, however, to the terms of the lease, by which 
he is bound until its expiration. 

The law also makes the following provision for the pro- 
tection of a lessee who holds his lease from^ a usufructuary. 
It may happen that a lessee, in reasonable anticipation that 
his lease would be renewed, has spent considerable sums on 
the property in order to fit it for his further use, but that 
the usufructuary has died before the expiration of the old 
lease. To obviate the hardship which the lessee would suffer 
in such circumstances, the usufructuary is empowered to 
grant, three years before the expiration of the existing lease, 
a now lease for a period of nine years. It will thus be seen 
that a person may have the leasehold interest in a property, 
given by a usufructuary, for a total period of twelve years. 

To grant a lease for a period not over nine years is regarded 
by Belgian and French law as a right of administration, 
while a longer lease is considered as an encroachment on the 
rights of property, except in the case above mentioned. 

Obligations of the Usufructuary. — Before the usufruc- 
tuary takes possession of the property, over which he has 
specific rights, he is required to make, in the presence of the 
owner, an inventory of the goods subject to these rights. 
This inventory is, as a rule, made by a notary. 

The usufructuary should give security to the owner of 
the property against bad management. This, however, is 
seldom done; but the better opinion is that the requirement 
should be strictly adhered to, as tending to the better ad- 
ministration of the property by the usufructuary, a person 
who is frequently careless, as owners are reluctant to claim 
compensation when they have not insisted upon security 
being given. 
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TITLE IV. 

OP SEKVrrUDES OR MANORIAL SERVICES. 

Des Servitudes ou Services Fanciers. 
Arts. 637 to 710. 

Definition. — It has already been stated that ownere in 
possession of property generally have the unrestrained right 
of use. There are, however, limitations to which it is neces- 
sary to refer, as, for instance, a right of way over land, which 
may be a public right, or a right limited to owners of an 
adjacent estate or locality. This, in Belgian law, is called 
a servitude. A house in a town may be entitled to have 
windows overlooking adjacent gardens belonging to other 
owners, or to have water-pipes overhanging adjacent ground; 
these also arc instances of servitudes. 

The Code Napoleon (Art. 637) defines a servitude as a 
burden imposed upon an estate for the use and benefit of 
an estate belonging to another proprietor. 

Origin. — A servitude may be created by notarial deed, by 
will, by law, or by prescriptive right, i.e., by proof of use 
for thirty years. 

When created by notarial deed or by will, a servitude is 
called conventional ; when created by law or by prescriptive 
title, it is called a legal servitude. 

The law itself determines what are called legal servitudes, 
and states when and within what limits the owner of a pro- 
perty has a right to build walls separating his property from 
that of his neighbour, or whether he has a right to put 
windows into such walls, &c. 

Servitudes are peculiar to immoveable property, and have 
no application to moveable property. 
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Distinctions.^ — A servitude may bo either — 

(1) Continuous or intemtpted. Continuous servitudes 
are those whose use is, or may be, continued without re- 
quiring the positive act of man — as, for instance, the use of 
water-pipes, windows, and the like. Interrupted servitudes 
are those wliich require the positive act of man — as, for 
instance, passing across a neighbour's field. 

(2) Apparent or non-apparent. They are said to be ap- 
parent when manifested by external works, such as a gate, 
a road, an opening window, and non-apparent when not so 
manifest, as in the case of an underground water-pipe, or 
of a right to attach trees to your neighbour's garden wall. 

Continuous and apparent servitudes may be created by 
prescriptive title, on proof of thirty years' uninterrupted 
use. Although the code seems to say the contrary, the cour 
de cassation has definitively decided that a right of way may 
also be constituted by the same prescription of thirty years. 

The Law's Vagaries Exemplified. — The eccentricities of 
praedial servitudes may be illustrated by the following case, 
which is not without its comic aspect. 

In Belgium, trees must, as a rule, be planted at a distance 
of two metres at least from the adjacent property. Once 
upon a time, a gentleman of Ypres, who possessed a farm in 
a village near the town, had a large elm there. One day he 
received a writ from a cantankerous neighbour, requiring 
the elm to be cut down, as part of it was less than two metres 
from his property. The owner replied that (a) the centre 
of the tree was more than two metres off, (b) that as the tree 
had had the offending part of its bulk within two metres of 
his neighbour's property for more than thirty years, he had 
thus acquired by prescriptive right an apparent and con- 
tinuous servitude. 

Both proprietors were hard-headed obstinate Flemings. 
They went to law. 

The case came before the court of first instance, next 
before the court of appeal, and finally before the Supreme 
Court of Cassation. Surveyors pro and con were appointed, 
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and made long reports; the proceedings lasted three years, 
and cost twenty times the value of the tree. 

The court of appeal gave a judgment worthy of King 
Solomon. It declared that, whereas the tree was planted at 
the legal limit . . . ., whereas the defendant had no right 
to claim the benefit of a prescriptive servitude . . ., whereas 
the appellant was entitled to require the tree to be not less 
than two metres from the boundary of his property . . . 
Consequently, the tree, at the cost of both parties, should 
be removed within three months, and, if not, the appellant 
would be entitled to cut from the tree a sufficient part to 
place it at two metres' distance. 

The defendant sold the elm! 
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BOOK III. 
LIVRE III. 

Arts. 711 ^0 2281. 

General Principles concerning the different modes 
of acquiring Property. 

Des differentes manieres dont on acquiert la Propri&U. 
Arts. 711 to 717. 

Modes of Acquiring. — The Code Napoleon specifies five 
ways in which property can be acquired: — 

1. By inheritance — 'par succession. 

2. By donation or by will — par donation ou testament. 

3. As the result of contract — par I'effet des obligations. 

4. By union, or incorporation — par accession ou incorpo- 
ration. 

5. By prescription — par prescription. 

All things that have no owner belong to the State. 

Treasures. — Special attention is devoted to treasure-trove, 
the ownership of which cannot be traced. In such cases half 
of the treasure may be claimed by the finder, and the other 
half by the owner of the land or property upon which it was 
found. In view of the state of affairs in Belgium and France 
after the outbreak of the present War, there is every possi- 
bility that a considerable amount of treasure-trove will here- 
after be discovered in these countries. Such, indeed, has 
already been found, having been hidden or buried by Belgian 
or French inhabitants and refugees. 

Treasure is defined by the Code Napoleon as anything 
hidden or placed in the soil, of unknown ovmership, and 
found by mere chance. 
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TITLE I. 

OF SUCCESSIONS. 

Des Successions. 
Arts. 718 to 893. 



CHAPTER I. 

OF SOME PRINCIPLES RELATING TO SUCCESSION. 

De quelgues Princtpes en matiere de Succession. 

Importance. — Before dwelling upon the details of this 
subject, it is desired to impress upon readers the necessity 
of carefully noting the basic principles governing succes- 
sions in Belgium and France, as they are essentially dif- 
ferent from those obtaining in England. 

Moveable and Immoveable Property. — With regard to 
succession the Code Napoleon draws no distinction between 
moveable and immoveable property. Every legal heir is 
entitled to a proportionate share of both moveables and 
immoveables. 

Heirs. — Three classes of heirs are recognised: A. The 
legal or natural heir. B. The chosen heir or legatee. 
C. Natural children. 

A. Legal Heir. — The legal or natural heir is always the 
nearest of kin. If there are several of the same rank, they 
are entitled to equal shares of the succession. 

No distinction is made between male and female, or 
between the eldest and youngest of the heirs. 

The nearest of kin takes to the exclusion of relations of 
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remoter degree, except those who, by law, represent a de- 
ceased father or mother of the same degree as the nearosb 
of kin. 

Representation. — Representation is, in fact, a creation of 
law, the effect of which is to admit representatives of a 
deceased relative to enter into the place, degree, and rights 
of such relative. 

It applies without limit in tlie direct descending line. It 
does not apply to ancestors. In the collateral line it is ad- 
mitted on behalf of children and descendants of brothere 
and sisters of the deceased. 

Petitions to the Court with reference to representation 
are always dependent on family lineage — stirpes or stocks; 
if the original stock has produced several branches, distribu- 
tion is made by stocks — "per stirpes — in each branch, and the 
members of the same branch make distribution amongst 
themselves per capita. 

There is no representation of living persons, or of persons 
who have renounced succession. 

Order of Succession. — I. Children and grandchildren 
take before ancestors or coUateials. 

II. If there are no descendants, the estate is divided into 
two equal parts and distributed amongst ancestora or col- 
laterals, one part for the paternal relations, the other for the 
maternal. 

Uterine or consanguineous relations — i.e., by the half- 
blood — are not excluded by germane relations — i.e., by the 
lull blood — but they take a share in one line only, the ger- 
mane relations being entitled to a share in both the paternal 
and the maternal line. For instance, a man with two fuU 
brothers and one half-brother dies, leaving 9,000 francs; each 
full brother will take 3,750 francs, and the half-brother 1,500 
francs . 

The order of succession, if the deceased has left no issue, 
is as follows: — 

1. If ancestors only remain, a moiety goes to the nearest 
of each line. 

B. 6 
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2. If father or mother only survive, and deceased leaves no 
brother or sister, a moiety passes to the surviving parent, and 
the other to the nearest collaterals of the other line. 

3. If one or both parents and brothers, sisters, or their 
representative survive, one quarter passes to each in the ascen- 
dant line, and the rest to the collaterals. 

4. If there is neither father nor mother, the entirety is 
taken by brothers and sisters, or their representatives. 

6. If there is no one in the ancestral line and no brother, 
sister, or representative, a moiety passes to the nearest of 
kin in each line, paternal and maternal. 

6 . If there are no persons entitled up to the twelfth degree, 
the whole is taken by the surviving spouse, whom failing, 
by the State. 

Rights of the Surviving Husband or Wife. — The sur- 
viving husband or wife, although not a legal heir, has certain 
rights conferred by the law of 20th November, 1896. If 
such surviving husband or wife has been neither divorced' 
nor separated from the deceased, and if no will deprives him 
or her of this benefit, he obtains certain rights, but only in 
usufruct or life-rent. 

These are: (1) If deceased has left children of a previous 
marriage, or grandchildren, the surviving spouse has the usu- 
fruct of one, quarter of the estate if there are three children 
or fewer; if there are more than three, he or she is entitled 
only to the same share, as each child: e.g., one-sixth if five 
children . 

(2) If there are no children or grandchildren or coUaterals 
of the degree of brothers, sisters, or their representatives, 
the surviving spouse is entitled to whole succession. 

(3) In all other cases, to half of the succession. 

B. Electif or Chosen Heirs or Legatees. — The chosen 
heir or legatee is one who has been chosen by will. It will 
be necessary to refer to him later under the title of Dona- 
tions by Will. 
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Reserved and Disposable Portions. — The right of succes- 
sion, based on affinity to the deceased, was considered a 
matter of such importance, as between ancestors and chil- 
dren, that the framers of the Code Napoleon resolved to secure 
to the relatives by law a specific share of the estate of a 
deceased ancestor or child. 

The portion of which the child or the ancestor cannot be 
deprived is called the reserve, or la reserve, the other part 
being called the disposable portion, or la quotite disponible. 

The reserved and disposable parts are as foUows: — 
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The law is retrospective with regard to the disposable por- 
tion of an estate by wiU. If, for example, a deceased person 
has in his lifetime disposed of one-fourth of his estate, he 
is precluded from making any further disposition by Avill 
if he leaves three or more children, and if he attempt to do 
80 such disposition wiU be null and void. 

C. Rights of Natural Children.— Art. 756 of the Code 
Napoleon declares expressly that natural children are not 
heirs, and that they have no rights in the estates of their 
parents unless they have been legally recognised. Nor does 
the law grant them any interest in the property of the rela- 
tives of their parents. 

The share of a recognised natural child is as follows: — 
If the father or the mother has left lawful descendants, one- 
third of the hereditary portion which the child would have 
had if he had been legitimate; half if there are no lawful 
descendants, but only ancestors, brothers or sisters; three- 
fourths if there are no such relatives as these, but others; 

6(2) 
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and the whole if there are no relatives at all up to the twelfth 
degree. 

The Deceased Empowering the Living. — In Belgium and 
France, as in most countries of Europe, succession is ruled 
by the old French maxim : The deceased empowers the living, 
or Le mort saisit le vif. The legal interpretation of this 
phrase is, that from the moment of death, the legal heirs 
become the legitimate possessors of the deceased's property, 
excluding all executors, administrators, and trustees. As an 
illustration, it may be mentioned that, if the deceased haa 
possessed shares in a company, or of cash in the house, or on 
deposit, his only child may, immediately after his parent's 
death, realise these assets, subject to his giving proof, 
(1) that the owner has died; (2) that he is the only son 
(or daughter) and heir; (3) that no will, if any, has disposed 
of these goods. He is not required to produce probate or 
a grant of administration. 

If there are several heirs, the whole succession veate in 
them indivisibly — en indivision — i.e., without a concrete right 
in any one of them to any part of the assets until the portage 
or division has been made. 

Diagram of the different orders of Succession. 
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How Consanguinity is Ascertained. — The degree of kin- 
dred between two persons is usually determined in the 
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following manner. The common ancestor is found by 
reckoning backwards; then, taking one of the two persons, 
a degree is reckoned for each generation or step backwards 
from him to the common ancestor; next, counting down- 
wards from the common ancestor to the other of the two 
persons, each generation or step in descent is reckoned a 
degree. It will be seen from the diagTam that B — J are of 
the third degree (A.C.J.), D — I are of the fourth 
(B.A.C.I.), M and N are of the sixth (E.B.A.C.G.N.). 

Rules of Succession for Foreigners in Belgium. 

— Foreigners being ruled by their own law, the laws of 
the United States regulate the distribution of the property 
of Americans, and English law regulates the distribution of 
the property of English subjects in Belgium. 

It has, however, been held that such distribution is 
governed by Belgian law when British or American sub- 
jects are actually domiciled — not merely resident — in 
Belgium, because English and American laws declare that 
a person is governed by the law of his domicile. (Judgment 
of the Court of Pau, 19th of April, 1902.) 

All real property in Belgium is governed by Belgian law. 



CHAPTER II. 



OF THE ACCEPTANCE AND REPUDIATION OF SUCCESSIONS. 

De r Acceptation et de la Repudiation des Successions. 
Arts. 774 to 814. 

How a Succession may be Accepted. — The acceptance of 
a succession may be (a) simple and absolute, or (b) under 
privilege of inventory. 

No one is bound to accept a succession. 

A succession is accepted simply and absolutely when the 
title or quality of heir is assumed in an authentic or private 
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deed, and such acceptance is called express. When the heir 
performs some act which necessarily implies his intention 
of accepting, and which he would otherwise have no right to 
perform, his acceptance is termed tacite. 

Acts of administration or purely conservatory or pro- 
visional acts are not considered as tacit acceptance of a 
succession . 

A succession is accepted under privilege of inventory if a 
declaration to that effect is made by the heir himself, at the 
office of the Civil Court of First Instance of the borough in 
which the succession has its origin. Following this declara- 
tion, an inventory of all the goods and property of the suc- 
cession (p. 90) must be made by a notary, in the form pre- 
scribed by law, within three months after the death . When 
this has been done, the heir has forty days in which to 
exercise the option of acceptance or renunciation. 

Consequences of Accepting or Repudiating a Succes- 
sion. — A person accepting a succession in express form is 
liable for all the debts of the deceased, even though they 
exceed the value of the succession. 

A person accepting under privilege of inventory has the 
following advantages: — 1. That he is not bound to pay the 
debts of the succession beyond the value of the property in- 
herited by him, and that he escapes from personal liability 
for debts by abandoning the property to the creditors and 
legatees. 2. Taking care not to merge the personal estate 
of the deceased in his own, he reserves the right to payment 
of his own claims against the succession. 

An heir who has renounced a succession is thenceforward 
regarded as non-existent for the purposes of its administra- 
tion, and the property so renounced passes to his co-heirs. 

If all the heirs renounce — a course invariably adopted when 
the debts exceed the value of the assets — ^the succession is 
then said to be vacant, and an executor is appointed under 
the title of curateur, whose duties are to wind up the estate 
and pay all liabilities. 
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Minors, Incapables, and Wives. — Minors are not per- 
mitted to accept or to renounce a succession simply and abso- 
lutely as persons of legal age may do. The guardian-tutor 
may not, without the previous authority of the family- 
council, accept or repudiate a succession to which the minor 
is entitled, and acceptance can only be made with the privi- 
lege of inventory. 

Successions on behalf of other incapables, such as lunatics, 
can only be accepted by means of a like process. 

Married women must obtain the consent of their husbands. 
The Code Napoleon considers the advice of the husband, as 
head of the family, to be necessary. If he refuses, or is an 
absentee, the wife may apply to the court of first instance. 

Agreements with regard to Future Succession.— Bel- 
gian and French laws prohibit any kind of agreement 
regarding the future inheritance of a living person. Such 
agreements are absolutely void. A like result would ensue 
in the case of a person renouncing an expected inheritance 
from a living person, or in the case of a sale arranged between 
persons in anticipation of becoming heirs of a person still 
living. 

The ground of the objection of the code to such dealings 
is that they tend to dishonesty and are repugnant to public 
feeling . 



CHAPTER III. 



PKELIMINARY PROCEEDINGS IN THE WINDING-UP OF AN 
ESTATE. 

Premieres Formalites pour la Liquidation d'une Succession. 

Wills.. — If the deceased has made an authentic will (p. Ill) 
the notary at once informs all the parties interested. If the 
will is holograph or " mystic " (p. 112) it is handed over to 
the Court. 

All this must be done with the utmost expedition in order 
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that the heirs may know the wishes of the testator regarding 
his burial, and also that they may be apprised of the extent 
of their interests under the will. If the will contain clauses 
involving a conflict of rights between the heirs, or if there 
are legacies, the notary usually sends for the interested pox- 
ties, summoning them to his office, where the will is read. 

Choice of Notary.— Although it is opeh to the heirs to 
select their own notary, they usually leave their interests in 
the hands of the notary who has acted for the deceased, as 
he is presumed to know best the intentions of the deceased, 
and to be best acquainted with the affairs of the estate. It 
happens, sometimes, that heirs employ their own notaries, 
and that an estate will fall to be wound up by several 
notaries. 

If there are minors or feeble-minded persons among the 
heirs, or if difficulties arise among them as to the choice of 
a notary, the Court will appoint one. It is nevertheless com- 
petent for any party to choose his own notary to watch the 
proceedings relating to the succession, along with the notary 
appointed by the parties or by the Court, but the costs must be 
borne by the client and not by the estate. 

If two or more notaries are chosen, the one representing 
the person with the greatest interest in the estate is called 
first notary or notaire en premier, the others being called 
second notaries or notaires en second, or counsellor-notaries or 
notaires eonseils. 

The first notary has charge of all formalities. He prepares 
all the needful documents and takes charge of them. He 
is required to inform the other notaries of what takes place 
and to ask their opinion. 

If the deceased has made a holograph will the notary's 
duty is to lodge it with the president of the court, in the 
manner explained later on (p. 111). 

Respective Functions of a Notary and an English Ex- 
ecutor. — The following observations as to the respective 
duties of the notary and the executor in winding-up an 
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estate will, it is believed, be of interest to English pmo- 
titioners. 

(1) The testator himself chooses his executor, whilst the 
heirs or the Court — if there are minors — choose the notary. 
The testator has no right to nominate a notary for the pur- 
pose of winding-up his estate, but he has a right to appoint 
an executor to see that his will is duly carried out. This 
executor has practically no other power than to choose the 
notary who is to make the inventory. 

(2) In England the executor takes possession of the whole 
estate immediately after a death; in Belgium or France 
the heirs, and not the notary, have the right to do this. As 
a matter of fact, when there are several heirs, it is usual to 
leave the administration to the notary until the liquidation- 
partage or the winding-up and distritution of the estate 
takes place. 

(3) The English executor, who, in effect, continues the 
personality of the deceased, is free to act as he thinks fit, and 
he deals with the personal estate without the immediate 
control of the beneficiaries, and with the real estate also, in 
certain circumstances. The notary, on the contrary, is under 
the immediate control of the heirs, who can always dismiss 
him, unless he has been appointed by the Court. 

(4) An English executor has fuU power, within the terms 
of the will, to deal with all the property, while a Belgian 
notary can only do so if granted an express or tacit power 
of attorney by the heirs. 

(5) An executor divides an estate solely according to the 
wishes of the deceased, whilst a notary follows these wishes 
only if the heirs have not agreed to act otherwise. If they 
have, he must follow their wishes instead of those of the 
deceased. 

(6) The notary winds up the estate, fixes the shares for 
division, and assigns them to the heirs according to their 
wishes, if there are neither minors nor incapables amongst 
them; or otherwise according to law and the will of the 
deceased. 
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CHAPTER IV 

SUBSEQUENT FORMALITIES IN THE WINDING-UP OF AN 
ESTATE. 

Formalites Suhsequentes four la lAquidation d'une 
Succession. 

Arts. 907 to 1002 of the Code of Procedure. 

Seals. — The justice of the peace is required to place seals 
on the deceased's apartments (see p. 7) if the heirs are 
minors or absent, or if an interested heir or creditor demands 
it. This formality, which does not exist in England, is very 
frequently observed in Belgium and France. 

Affixing seals to the door of a room, or to drawers which 
may contain valuables, is done to secure them from disturb- 
ance until an inventory can be made by the notary 

The justice of the peace therefore goes with his clerk to 
the house or other place where the deceased kept documents, 
bonds, money, shares, or other effects, collects the same, and 
deposits them in some place of safety. The judge takes 
a short inventory of them. 

The clerk, or greffier, attaches a ribbon to the receptacle, 
and the judge himself seals it with wax on different places, 
so that the receptacle cannot be opened without disturbing 
the seals. The judge then appoints some person in whom 
he has full confidence to watch over these seals and prevent 
their being tampered with . 

Before leaving the house the clerk draws up a proces- 
verbal d' qpiposition de scelles, stating all that has occurred, 
and this document is signed by the judge and the parties 
present. 

When the notary and parties or authorised attorneys after- 
wards come to the house to make an inventory of all the 
belongings of the deceased, the justice of the peace meets 
them there, and after having ascertained that the seals are 
intact, breaks them himself. The notary then proceeds with 
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the examination and makes a complete inventory of all de- 
ceased's effects. If this inventory cannot be completed at 
one visit the justice of the peace will do the necessary re- 
sealing, with a view to the later completion of the work. 

inventory or Inventaire. — As stated above, the inven- 
tory (p. 90) must be made by a notary, and he should 
complete it within three months of the death (a) . 

The inventory should contain a full description of all the 
bonds, securities, documentary evidence, and other written 
matter relative to the value of the estate. It should also 
comprise a complete list of all the furniture and other effects 
of which the deceased died possessed, and a full list of all 
debts due to or by the deceased, or of any advances on loans 
made by him. 

It should also record any objections raised by interested 
parties, and specify any claims made against the estate, so 
that the exact state of the deceased's affairs may be fully 
ascertained. 

The importance of the inventory is therefore self-evident. 

The inventory is drawn up in presence of all the inter- 
ested parties or of their representatives acting under a power 
of attorney, which, for this purpose, need only be under the 
sign-manual of the person issuing the power. 

At the closing of the inventory all the persons who were 
in the deceased's house at the time of his death, or who have 
been living there since his demise, may be asked to declare on 
oath to the notary : that they have neither taken nor diverted, 
nor seen, nor knoivn to he taken or diverted, anything apper- 
taining to the deceased person's estate. 

Subsequently the parties agree that the entirety of the 
effects forming the estate of the deceased shall be left in the 
hands of the surviving spouse, or of one other person, who 
will be responsible for their safe custody until the date when 
the distribution is to take place. 

(o) This is not oompulaory, but very advisable, as important ad- 
vantages are attached to an inventory made within the three months. 
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The usual costs of the preparation of an inventory are 
very moderate. 

Sales. — After the inventory has been duly completed the 
furniture may be handed over at once to the person entitled 
to it. If no individual is entitled, it may, after agreement 
between the parties, be divided among them. If there ai-e 
minors or absentees, or if the parties do not elect to take 
the furniture — which may occur when there is no sentimental 
ground for retaining it — the furniture is sold by public 
auction conducted by the notary. The buyer in such a sale 
hae to pay 10 per cent for extra costs (&). 

If the immoveable property is of such a character that it 
cannot be divided among the interested parties in suitable 
shares, or if the parties do not want it to be divided, or if 
there are one or more minors among them, or if in case of 
difficulties between the heirs the court of first instance decides 
that the property shall be sold, this is accordingly done by 
the notary by public auction. If the sellers include one or 
more minors or incapable persons the justice of the peace 
presides at the sale. AH sales are advertised in the press, the 
fullest advantage being taken of almost every kind of ad- 
vertisement, and bills are specially posted in the principal 
public-houses (c) of the borough. 

On the day of the sale, at the hour fixed, the notary informs 
the public of all the conditions of sale by reading a document 
called cahier des charges. He then invites the public to 
make offers. Usually the auction extends over two or three 
days, separated by intervals of a fortnight or less. 

The costs have to be paid immediately to the notary. They 
vary from 10 to 13 per cent (^) of the selling price, accoird- 

(6) Viz., 2.70 per cent for registration fee, 2.30 per cent costs of 
advertisement, 5 per cent notary's fee, covering responsibility for the 
payment of the price. 

(c) Public-houses, called cafes, cabarets, or estaminets, are very 
numerous in Belgium and in France; but as they are often places of 
social resort, and not mei-e drink-shops, they form a good advertising 
medium. 

(rf) Viz., 6.75 per cent Government duty on the conveyance, and 1 
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ing to the importance of the salo. These costs are reduced 
by 6fr. 50 c. per cent if the purchaser is one of the heirs, 
as the duty on conveyance to such persons is Ofr. 25 c. per 
cent only instead of the usual rate of 6 fr. 75 c. per cent. 

Administration of the Estate. — Prom the time of his 
appointment, the notary is, de facto, although not in law, 
the administrator of the estate for the sole purpose of 
winding-up. Other matters concerning the estate remain 
in the hands of the parents or of one of the heirs chosen to 
represent the others. 

Winding-up and Division or Liquidation et Partage. — 
After the inventory and sale have been completed, the notary 
proceeds to prepare a detailed report, and then to declare 
and allot the share to which each beneficiary is entitled. 
The full report is called the liquidation, and the allotment 
the distribution or partage. 

The preparation of this document is usually regarded by 
notaries as one of the most exacting duties of their profes- 
sion, often involving an extensive and accurate knowledge 
of law. 

The difficulties inherent in the preparation of this state- 
ment arise from such circumstances as the following: — 

(1) Restitutions or Reports. — It has been stated else- 
where (p. 80) that the basic principle of succession in France 
and Belgium is the equality of the rights of heirs of equal 
or similar degree. Agreements, deeds, gifts or wills in favour 
of a particular heir or heirs, purporting to give a benefit in 
excess of the legal or disposable portion — quotite disponible 
— are not void in law in their entirety, but only in so far as 
the benefit exceeds the part that the deceased was legally 
entitled to dispose of. The ascertainment of the precise 
rights of parties is fraught with troubles and pitfaUs. 

It may be that, during his life, the deceased had given to 

to 3 per cent notarial coats, governed by the amount realijsed at the 
auction. The balance of the percentage is to cover coats of advertising, 
printing, stajnps, etc. 
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an heir a pecuniary or other gift. If it were given under 
the express condition that the sum was not to be returned to 
the donor's estate, which is called avec dispense de rapport, 
the beneficiary may retain it, but it must be brought into 
hotchpot in the division of the estate, and considered as 
taken from the portion called qiiotite disponible (p. 83). If, 
however, the gift has been made without such condition, the 
heir receives his share of the estate less the value of such 
gift. 

The necessity for this will be better understood by a 
quotation from Art. 843, Code Civil: Every heir entitled to 
a succession must restore to his co-heirs all he has received 
from the deceased, directly or indirectly, by donation during 
life. He cannot retain suah gifts, or claim a legacy left to 
him by the deceased, unless such gifts and legacies have 
been given him expressly in addition and not subject to 
partition, or with a dispensation of restitution. 

But the part of a gift in excess of the quotite disponible 
exempted from partition is nevertheless subject to restitu- 
tion, even if the heir should renounce his succession (Art. 
845). 

Restitution of the above character is extremely frequent, 
as it is customary for parents in Belgium, France, and other 
countries to make pecuniary or specific gifts to children on 
their marriage. 

A gift so given by the father, as administrator of the com- 
munity existing between husband and wife, is assumed to 
be contributed by both parents of the child in equal shares; 
so that the child is required to return to the estate a moiety 
of the value of such gift on the death of each parent. 

It frequently happens that a parent, instead of assigning 
a capital sum, will allocate or appoint an income in favour of 
a child . In such eases restitution does not fall to be made, 
unless the income appears to be in excess of what the parent's 
estate might reasonably be expected to produce; but an en- 
quiry must be made with a view to ascertain whether or not 
any part of the capital is included in the gift. 

Restitution is not necessarily made by repaying to the 
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estate the value of the gift or the gift itself. It is usually 
done by bringing the value of the gift into hotchpot, and 
deducting such value from the share of the donee, i.e., he 
becomes moiris prenant, taking a smaller share in the de- 
ceased's estate. If the restitution to be made exceeds in 
value the heir's share in the estate, he is required to pay the 
difference at the time of distribution. 

Gifts of the following character do not involve restitu- 
tion, e.g., the expenses of board, of maintenance, of educa- 
tion, of apprenticeship, marriage presents, and profits derived 
from contracts made with the deceased, if such contracts did 
not afford any inequitable advantage when they were made. 

(2) Concealment of Goods. — If an heir conceals or with- 
holds property of any kind forming part of the estate of 
a deceased person, he loses the privilege of renunciation at 
his succession and becomes an heir simply and absolutely; 
moreover, he is deprived of any interest in the goods con- 
cealed or withheld. 

(3) Who must Restore. — Eestitution is due only from 
one co-heir to another; it is not due to legatees or to credi- 
tors of the estate. 

(4) Payment of Debts. — It has been remarked (ante, 
p. 86) that a succession accepted simply and absolutely 
obliges the acceptor to pay the debts of the deceased, even 
if they exceed the assets. When a succession is accepted 
under privilege of inventory, the acceptor is liable for the 
debts only to the extent of the value of the assets of the 
estate. 

(5) Persons Liable for Debts. — The co-heirs contribute 
amongst themselves to the payment of the debts and charges 
on the succession, each in proportion to his share (Art. 870, 
c. c), but it must be pointed out that, for this purpose, 
co-heirs include legatees also, except those who are entitled 
to specific articles only, and who are under no obligation 
to contribute to the payment of debts. 
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If a special legatee has discharged a debt or incumbrance 
upon immoveable property bequeathed to him, he enters into 
the rights of the original creditor, and may exact reimburse- 
ment from the heirs and successors by general title (Art. 
874, p. 86). 

(6) Separation of Estates. — It was stated on p. 84 that 
the whole succession of the deceased belongs to the heirs 
from the moment of the death. If the estate of an heir 
is encumbered with liabilities, and the estate of the deceased 
is encumbered in like manner, it might prejudice one set of 
creditors if the two estates were allowed to merge. In such 
cases, and in others also, it is open to the creditors of the 
deceased to demand the separation of the patrimony of the 
deceased's property from that of the heir (Art. 878). 

The creditors of the heir, however, may not make such 
a demand against the creditors of the succession. 

(7) How the Value of the Estate is Fixed. — Another 
difficulty for the notary is the valuation and division of the 
whole estate. 

If an inventory has been made, the furniture, linen, col- 
lections, jewellery, &c., are valued as in the inventory. If 
none has been made, the value is 'agpreed upon by the parties 
themselves, or in consultation with a valuer, or by the notary; 
the notes, bonds, debts or burdens on the succession, shares 
in companies, rents, leases, &c., have to be estimated and 
calculated down to the day appointed for the signature of 
the deed of the winding-up and division of the estate. The 
immoveable properties have also to be valued. All this is 
generally done by the notary, assisted, however, in special 
matters by surveyors. 

Winding-up or Liquidation. — The settlement of all these 
matters by the notary, including the balance of debts and 
assets, the net amount to be distributed, the persons entitled 
to be present at the distribution, and the shares to be allotted 
to each, is called the winding-up or liquidation. 

Distribution or Portage. — The distribution usually fol- 
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lows the winding-up immediately, and fortns part of the 
same deed or acte authmtique. 

All the goods are divided in accordance with the interests, 
and as far as possible with the desires of the heirs. In the 
formation and apportionment of the lots care is taken to 
obviate useless dismemberment, or such division as may 
injure the property or destroy a going concern. 

The preceding observations show that the notary must 
have a good knowledge of the laws of succession. In order 
that they may be carried out with the least possible friction, 
the beneficiaries apprise the notary of their wishes, and it 
falls to him to find out the best means of satisfying them, 
as far as practicable, and without detriment to the value of 
the estate. 

If the heirs cannot agree, and generally when there axe 
minors or other incapables under guardianship, the law orders 
the shares to be determined by a competent person appointed 
by the judge, and these are sometimes apportioned by 
drawing lots; but this is only done when the parties do not 
agree to accept the allotments amicably. 

If disputes should arise in the course of the winding-up, 
or distribution, the notaiy draws up a statement of the diffi- 
culties and of the respective allegations of the parties. This 
statement is laid before a judge specially appointed by the 
Court. 

It should also be noted that the creditors of one of the 
co-heirs or co-partners may oppose a distribution to their 
prejudice being made in their absence. 

When all the duties and costs have been paid, and the 
distribution completed, the notary hands to each of the heirs 
a certified copy or expedition of the Uquidation-partage or 
winding-up and distribution. 

Costs. — The registration fee to be paid to the State is 
Ofr. 25c. per cent of the gross v|alue of the estate, i.e., 
in English, five shillings per cent. The other expenses, in- 
cluding the notary's fees, would approximate, for an estate 
of 100,000 fr. (£4,000), 1,500 fr.; for 200,000 fr. (£8,000), 

B. 7 
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2,300 fr., the percentage decreasing as the value of the estate 
increases. 

How the Heirs remove the Deceased's Money from 
Bank. — It may interest an English lawyer to know the pro- 
cedure followed in Belgium and Prance for the removal of 
securities and money forming part of the deceased's estate, 
from bank, safe, &c. 

The procedure is simple, proof only being required that 
the claimant is entitled to the deposit in whole or in part. 
It will be remembered that the heirs alone are entitled to the 
estate, and that no administratars or trustees exist (pp. 84 
and 115). 

The first thing to prove is the depositor's death, the second 
that the claimant is one of the heirs, the third that he is 
entitled to the deposit. This may be done in different ways, 
the chief of which are these: 

(1) (a) An official copy of the death certificate delivered 
by the offici&r d'Etat-Civil (p. 48); (b) an aete de notoriete, 
or declaration made before a notary by two persons, that 
they knew the deceased well, that he died on a certain date 
with (or without) a will, and that he left as his only heir 
. . . . or as his heirs . . . 

(2) An official extract of the inventory, called intitule 
d'iiwentmre (p. 91), attesting the above statements (No. 1). 

(3) An official copy deHvered by the notary who wound 
up and distributed the estate, or by his successor, showing 
that certain cash or securities in the bank have been allotted 

to Mr This evidence alone authorises the person 

named to withdraw thja assets specified. 
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CHAPTER V 

DISTEIBUTION BY ANCESTORS. 

Partage d' Ascendants. 

Arts. 1075^0 1080. 

Rights of Parents. — Parents have a right to divide their 
property, in whole or in part, among their children, either 
during their own lifetime or by will. 

Remarks. — A distribution inter vivos, though rare, is 
sometimes made by parents in anticipation o£ difficulties that 
might arise after their death among their surviving children. 

As already stated, no child may be omitted in the distri- 
bution, and the rules of the reserve and the quotite disponible 
(seep. 83) must be followed, otherwise the distribution would 
be void. 

When distribution is made inter vivos the donors usually 
retain the usufruct, or stipulate for part of it, during their 
lives. 

If the whole estate has not been distributed, the residue 
will be distributed in the usual way after the ancestor's death. 



CHAPTER VI. 

DECLARATION OF PROBATE. 

Declaration de Succession. 

Laws of the 27th of October, 1817; 17th October, 1851 ; SOth 
of August, 1913. 

Declaration of Probate. — Besides the above formalities, 
there remains another important one, of purely fiscal charac- 
ter. This is the declaration of probate, or declaration de 
succession. 

7(2) 
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Meaning. — Every person, Belgian or foreign, who inherits 
property in Belgium, is bound to inform the fiscal authorities 
of the particulars and value of the inheritance. This in- 
timation is usually made by the notary concerned. 

Forms. — No special form is required, as in England and 
France. A simple statement of the facts specified above is 
all that is necessary. 

Delay. — The declaration must be delivered within six 
months of the death; if not, a heavy penalty is incurred. 
If the death occurred outside Belgium, but elsewhere in 
Europe, eight months are allowed; if it occurred in any other 
part of the world, the time is extended to nine months. 

After the declaration has been lodged, a period of six 
weeks is allowed for making any necessary amendment. 

Where the Declaration must be Delivered. — The de- 
claration must be delivered at the office of the Registrar of 
Probate, or Receveur des Droits de Succession, in whose 
district the deceased lived. If the deceased was of foreign 
nationality, a declaration must be lodged at the registrar's 
offico of each district where the deceased left immoveable 
property. 

What must be Declared and Fees to be Paid. — What 
must be declared differs in different cases. 

(1) Children succeeding to the estates of their ancestors, 
or ancestors succeeding to those of their children, are re- 
quired only to declare particulars of immoveable properties 
and mortgages. If any of the properties are mortgaged, 
this fact must be entered in the declaration as a burden. 

There are three ways of fixing the value of the properties. 
It is the function of the notary to choose the best. 

The fee to be paid to the registrar is 1 fr. 40 cs. per cent on 
the net value, i.e., deduction being made of the amount of 
mortgages burdening the declared properties. 
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Example : 






<s>^ 



Value of the immoveables \^Q,(jK)fl^<j^> 

Less mortgages over these properties . . 25700^'"' 



Fee payable 



30,000 X r40 

"Too" 



Balance . 
; 420 fr. 



30,000 



(2) Collateral heirs must declare the full value of all the 
goods left by the deceased. This value may be fixed in two 
ways. All the deceased's debts which can be proved, in- 
cluding those of his funeral, may be deducted. 

The rates of estate duties are as follows: 

If the deceased left his fortune to 



per cent. 

7-50 
900 

10-50 



15-00 



(a) Brothers or sisters . . . . 

(b) Uncles, aunts, nephews, nieces . 

(c) Grand-uncles or grand-aunts 
Grand-nephews or grand-nieces . 

(d) Other persons (except husband 

or wife, see No. 3) .... 

Example : 

Value of the moveables 
Value of the shares 
Value of the immoveables 



together . 

Less: amount of mortgage . 10,000 

amount of other debts 9,000 

amount of funeral exp. 1,000 



Any one of them 
whOj by legacy, 
receiTes more 
-than his usual 
share, has to pay 
15 per cent on 
that extra iharo. 



Fr. 
10,000 
30,000 
50,000 

90,000 



20,000 



Balance 



70,000 



Supposing the deceased has left as his heirs : Two brothers 
(A and B), three children of a deceased sister (C), and that 
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he has given by will to "A" an extra share of 10,000 fr.; 
the fee to be paid will be, at the above rates: 

Fr. Fr. Fr. 



A.^ 



70,000 - 10,000 J, 7V50 ^ J ^qq\ 

3 100 ' .... 3,000 
(10,000 X ^ = 1,500) 

■r. 70,000 - 10, 000 7-50 , .^q 

■ ~ 3 " ^100 ' 

n /mu ^-u u-ij s 70,000-10,000 9-00 . ann 

0. (The three children) — ' — ' x -— - . 1,800 



Amount to be paid . . 6,300 

(3) A surviving husband or wife is not, as we have 
seen (p. 82), a legal heir of the deceased wife or husband, 
and therefore has not to sign the declaration de succession, 
which must be signed by the legal heirs only. 

If there exist child or children of the marriage, the fee to 
be paid by the survivor is at the rate of 1'40 per cent — ^as 
also for the children — upon the same property as the latter 
have to declare. If there exists no child the rate will be 
6 per cent on the share taken by the surviving husband or 
wife, out of the estate intimated by collaterals according to 
the above rule, No. 2. 

(4) One-half of the ordinary fees are payable for usu- 
fruct. The bare owner has to pay the full duty, but he may 
defer payment until he comes into full ownership on the 
death of the life-tenant or usufruitier, provided that he gives 
security for it to the State. 

Example: 

Deceased " A " has left . ... 80,000 francs. 

His fortune is to be divided between: 

B, his widow, legatee for one-half in usufruct. 

C, a child, heir for one-half in full ownership. 

D, a nephew, legatee for one-half in naked pro- 

perty. 
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The fees to be paid will be: 

per cent. Fr. Fr. 

-R ^;A^^r 1"40 80,000 

a, widow, -_- on — '—— 280 

C, child, 1-40 on ^^-^ ... 560 

D, nephew, 15 on ^'|*^^ . . . 6,000 

If the nephew finds security he will be allowed to defer 
payment of the fee till after the widow's death. 

Periods for Payment of Fees. — The periods for payment 
of the fees are as follows: 

(a) Ten months after the death, if it occurred in Belgium. 

(b) Twelve months after the death, if it occurred else- 
where in Europe. 

(c) Thirteen months after the death, if it occurred out 
of Europe. 

In special eases a longer delay is generally allowed upon 
application . 
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TITLE II. 

OF DONATIONS DURING LIFE AND OF WILLS. 

Des Donations entre Vifs et des Testaments. 
Arts. 893 to 1101. 



CHAPTER I. 

OF TKUSTS. 

Des Substitutions. 
Arts. 839 to 900. 

Trusts are Prohibited. — Trusts are prohibited, says 
Art. 896 of the Code Najpoleon, and, to empliasise this pro- 
hibition, it adds: Any stipulation that the donee, the ap- 
pointed heir, or the legatee shall hold certain property for 
behoof of third parties shall be null and void, even when it 
is made in the interests of the donee, the appointed heir, 
and the legatee. 

Two exceptions only are permitted from this stringent 
rule: (1) In favour of the grandchildren of the donor, or 
the testator. (2) In favour of the children of the brothers 
and sisters of the disponer. 

In both cases the obligation to transfer the gift or legacy 
is conditional on its being for the benefit of aU. the children 
of the same class to whom the gift or legacy is made. It is 
absolutely void when made for the benefit of some of the 
children only. 

It must be remembered that, as the child's reserve (see 
p . 83) cannot be dispjosed of, the trust can only operate with 
regard to the diepwable pprtion lof the property (see p. 83). 
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This rule is specially noteworthy as being an express pro- 
hibition of the creation of trusts, a practice so prevalent in 
England and the United States and sanctioned by the laws 
of these countries. 

The ground of the prohibition of trusts by the Code 
Napoleon would seem to be that it considers that no obstacle 
should be placed in the way of the free transfer of property, 
in the interests both of the State and of families. In Bel- 
gium and Prance, the view is taken that a trust prevents the 
free transfer of property by keeping large estates intaet, a 
custom regarded by Napoleon's advisers as adverse to the 
interests of the State and of families. This wiU explain 
why in these countries small estates are numerous and large 
ones rare. 

Residuary Trusts are not Prohibited. — It may be noted 
that what the law forbids is, that a legatee or donee should 
hold all he receives under an obligation to hand over the 
whole property to a third person. The law does not, how- 
ever, forbid a bequest or donation imposing upon a legatee 
or donee the duty of remitting what is left of such property 
at his death, or at a fixed date, to a third person. This is 
called entail of residua, or substitution de residuo. The 
legatee or donee is fully entitled to spend all he has received, 
so that there may be nothing left of the gift at his death . 



CHAPTER II. 

OF DONATIONS DURING LIFE. 

Des Donations entre Vifs. 
Arts. 931 to 966. 

Definition. — The Civil Code defines donations as gifts 
made by one person to another during the lifetime of both, 
and handed over immediately by the donor to the donee. No 
goods can be given which the donor does not actually 
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at the moment of the donation. The Code therefore uses 
the term donations entre vifs — donations between living per- 
sons — as distinct from donations a cause de mort — donations 
for reason of death — which applies to a testamentary bequest. 

Validity. — To be valid as against third parties every 
donation must be made by notarial deed, and must be accepted 
in the same way by the donee or his heirs. 

If the donation consists of moveable property, an inven- 
tory giving its estimated value must be annexed to the deed; 
if of immoveable property, the deed must be entered at the 
office of the registrar of mortgages. 

Capacity. — ^A minor is not capable of making such dis- 
position. A married woman cannot make donations during 
life without the assent of her husband or the authority of 
the Court. 

To be capable of receiving during life, it suffices for the 
donee to have been conceived at the moment of the donation; 
to be capable of receiving under a will, it suffices for the 
legatee to have been conceived before the testator's death. 

Natural children may not receive any benefit beyond what 
is allowed them by the laws of suocession (see p. 83). 

Irrevocability of Donations. Revocability of Wills. — 

All donations inter vivos are irrevocable. The law provides, 
however, for the cancellation of donations in certain cases 
where the donee has behaved with ingratitude to the donor. 

If, when the gift was made, the donor had no children, 
and a child is afterwards born to him, cancellation occurs 
ipso facto. It is therefore advisable not to part with gifts 
during the lifetime of the donor. 

Donations made by will are always revocable. 

Gifts by Gratuitous Title, and not subject to Distribu- 
tion. — The disposable portion (see p. 83) may be given, in 
whole or in part, by deed during life, or by will, without 
being liable to restitution (p. 93), provided the disposition 
has been made expressly by preciput, and in excess of the 
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donee's legal share in the distribution, or, as the Code Napo- 
leon calls it, par preciput et hors part {Art. 919). 

The advantage of this declaration is that, whereas the 
heir in ordinary circumstances, before being entitled to share 
with other heirs in the estate, must first return to the estate 
whatever he has i-eoeived by donation or will (pi. 93), the 
donee or legatee, on the ofbher hand, will i-eceive liis full 
share of the estate, without taking into account the value 
of the gift, provided that the donor has stated that the gift 
has not to be returned, but is given hy preciput and in 
•excess of the donee's share in the distribution. 



CHAPTER III. 

OF TESTAMENTARY DISPOSITIONS. 

Des Dispositions Testamentaires. 
Arts. 967 to 1047. 



Section I. 

GENERALITIES. 

Donations in View of Death. — In contradistinction to 
gifts during life, dealt with in the preceding chapter, gifts 
made by a will or testament are called gifts made in view 
of death, or donations a cause de mort. This French ter- 
minology will probably suggest to English practitioners the 
similarity of the term applied in English law to gifts taking 
effect by death, but not under a wiU, and known as donationes 
mortis causa. 

Rapacity. — Any person who has attained twenty -one years 
of age can make, revoke, and modify a will if of sound dis- 

(a) But such an axrangement must not conflict with the rights of the 
other heirs with regard to reserve and quotite disponible (p. 83). 
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posing mind at the time of its execution, revocation, or 
modification. 

A minor above sixteen years of age may make dispositions 
by will, but only to the extent of one-half of what the law 
permits an adult to dispose of. The minor coming of age 
has to make a new will if he wants to dispose of his whole 
estate, because the first will, in spite of the supervening 
majority of the testator, has no greater value than it had on 
the day of its writing. 

In order to be capable of receiving under a wiU, it suffices 
that a child should be en ventre sa mere at the time of the 
testator's death, and that it should be born capable of living. 

As a rule, individuals only may be beneficiaries under a 
will. An exception is made, however, with regard to civil 
persons, which are such corporate bodies, associations, or in- 
stitutions as are empowered by law to accept donations with 
the approval of the Government. 

The principle of this enact ajent is the same as that of the 
English statute of mortmain with regard to the alienation 
of land for charitable purposes. 

Civil Person as Legatee. — A ciiil person or personne 
civile is an association, company, or society, which, out of 
regard for its aim, has been specially permitted by law to 
have the same civil rights and obligations as a living person. 
Among civil persons are, in particular, the State, provinces, 
towns, villages, bishopries, churches, universities, charitable 
institutions, &c. 

Although ciuil persons have the same rights as individuals, 
they may not receive any gift or legacy without the special 
consent of the Sovereign. This limitation also rests on the 
same principle as mortmain. The following illustration will 
show how the Sovereign's power would operate. 

If a deceased person, having left no children, were to 
bequeath his disposable fortune to the hospices of Bruges 
for the poor, giving nothing to his own needy next-of-kin, 
thn Government — the King — would allow the hospices, 
already well endowed, to receive only a reasonable paxt of 
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the legacy. In such cases the deceased is held to have died 
intestate as to the portion of which the hospital is deprived, 
and which will pass to the next-of-kin according to law. 
The State has a right to know the full extent of all benefac- 
tions accruing to institutions of this character from outside 
sources, and is thus enabled to take into consideration the 
needs and the public usefulness of such bodies. 



Section II. 

OF WILLS. 

Des Testaments. 
Arts. 967 to 1074. 

Generalities. — In England it is the general practice for 
persons possessing property to make wills; in Belgium the 
practice is not nearly so general. The reason is that the 
Code Napoleon — the principles of which are still Belgian 
law — distributes the estate of a deceased person according 
to general principles of equity. The Code does not regard 
a will with the same favour as the law of England does, and 
therefore requires strict conformity with law to make it 
valid. 

In view of this fact, it is advieaible, when making a willj 
in Belgium, not to rely solely upon one's own judgment, but 
to take counsel with a reputable notary or avocat. 

It is an almost invariable practice to advise Belgians in 
England, and English people in Belgium, to make two wills 
containing exactly the same dispositions and date — the one 
complying with all the requirements of English law, and 
the other in one of the Belgian forms. By this means the 
English testament can be used for property situated in 
England, and the Belgian in Belgium for property within 
the jurisdiction of that country. This precaution is neces- 
sary on the following grounds, among others: A Belgian 
dying, say, in England, had shares and bonds in a safe de- 
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posit in this country, and has made a will in Belgian form 
only. The bulk of his estate is in Belgium, and, having no 
reservataires or obligatory heirs, he has disposed of his whole 
estate . To make up a title to the shares and bonds the will 
must be proved, and for this purpose it is retained by the 
Probate Court. Belgian law requires a will to be handed 
over, first to the president of the court of first instance, and 
afterwards to a notary, but, if the only existing will has 
been proved in England and has been kept there, this course 
is impossible. Where the Belgian law obliges the legatee 
to prove the validity of a will as against the heirs, and in 
particular requires it to have been written entirely and 
signed by the testator, these requirements cannot be com- 
plied with in default of a duplicate. If, therefore, one of 
the legal heirs simply refused to recognise the signature of 
the deceased, the legatees would find themselves in a position 
of considerable difficulty. 

Secrecy of Wills. — Contrary to the custom in England, 
wills in Belgium and in Prance are kept absolutely private, 
and it is not permissible for the curious in those countries to 
examine the wills of deceased persons as is done daily in 
London at the Probate Registry. 

In these countries, the notaries are the sole custodians 
of the wills of their clients, and, as wills are considered 
private family matters, notaries are strictly forbidden to 
communicate their contents to other persons than those in- 
terested . Such interested persons are usually the legal heirs, 
legatees, and those specially authorised by the president of 
the tribunal of first instance (6) . 

The only cases where the contents of a will are disclosed 
to the public are the very few that come before the Courts 
for the settlement of disputes. 

Communication of the contents of a will is made by copy, 
under form of expedition or extmot (pp . 34 and 35) . It ma.y 
also be made by producing the will itself, but a notary can only 

(6) The right of the president of the tribunal to authorise outsiders 
to ascertain the contents of a will is keenly disputed. 
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do this by order of the Court. Special judicial formalities 
have to be observed in order to obtain this authority, and 
the communication is made at the tribunal of the court of 
first instance. 

How to Discover a Will.— In order to find out if a will 
exists, the person interested must apply either to the notary 
who wound up or distributed the succession, to the greffier 
or registrar of the tribunal, to the Receveur de V enregistre- 
ment (p. 33), or to the conservateur des hypotheques, ac- 
cording to the case. 

Forms of Will.— The law of Belgium admits three forms 
of wills: (1) The holograph wiU; (2) the public will; (3) the 
mystic will. 

(1) The Holograph Will, or Testament olographe .—The 
holograph will must be entirely written, dated, and signed 
by the testator; it does not require any other formality. 
The practice of writing it on stamped paper is merely 
optional, involving a cost of twenty-five francs, but nine- 
tenths of that sum is recoverable on request and proof of 
testator's bona fides. 

Every word of the holograph will must be written by the 
testator; it may not be typed or printed, and it need not be 
signed by witnesses. 

Such a will is usually deposited with a notary. When 
the testator dies, it is lodged with the president of the court 
of first instance, where that formality is recorded and an 
order is issued for the official deposit of the wiU with the 
notary's minutes (p. 31). 

Criticism. — The holograph will is, obviously, the most 
easily executed, but often leads to serious complications. 

If a disappointed heir refuses to acknowledge the signa- 
ture of the testator, a long and costly suit may be entailed 
for the purpose of proving the genuineness of the signature. 

A holograph wiU is a deed under private signature — 
acte s.s.p. — and, like aU deeds under private signature, it 
is valid only when acknowledged by the parties against whom 
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it ie produced (p. 124). This preaaution prevents the possi- 
bility of forgery and fraud. On these grounds a public will 
is usually recommended in preference to a private one. 

(2) Public or Authentic Will. Testament Public— The 
public mil is written by a notary, to whom it is dictated by 
the testator in the presence of four witnesses, or two wit- 
nesses and a second notary. It is thereafter retained by the 
notary with his minutes, and need not be lodged at the court 
when the testator dies. Notaries usually bestow special care 
on the preparation of this form of will, as its contents are 
regarded as indispiutable on the testator's death. 

In almost every respect the authentic will is regarded as 
the best form of will. 

The cost of a public will is only about thirty-five francs, 
but after the death of the deceased, the notary has a right 
to charge the beneficiaries with a special fee called honoraire 
d' execution du testament. 

(3) The Mystic or Secret Will. Testament mystique. — 
A will in this form may be written by the testator or by 
some other person, and the signature of the testator, in case 
he is unable to sign, is not essential. 

It is handed to a notary, either openly or under cover, by 
the testator himself, who states at the same time that it is 
his will. The notary places the will in a well-closed envelope, 
to which, as a precaution, he afiixes his seal on different 
places; then, on the envelope itself, he writes a statement 
of the circumstances under which the will was handed to 
him. All this is done at the time of receiving the document 
and in the presence of the testator and six witnesses, or one 
other notary and four witnesses. 

This form of will is uncommon. 

It is called mystic or secret, as no one but the testator 
knows its contents. If the testator should make another 
will, cancelling the previous one, the latter may never be 
opened. 
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Section III. 

OF LEGACIES. 

Des Legs. 
Arts. 1012 to 1024. 

Different kinds of Legacies.~The Code Napoleon recog- 
nizes three kinds of legacies: — 

1. The general legacy, or legs universel: i.e., a legacy of 
the deceased's whole estate given to one or several persons. 

2. The legacy by general title, or legs a, litre universel, 
is a legacy by which the testator bequeaths an aliquot part 
of his property, such as a half, a third, or all his immoveables, 
or all his personalty, or a fixed portion of his entire estate. 

3. Particular legacies, or legs a litre pwticulier, are those 
of a specific character, such as the gift of my house in Church 
Street, a sum, of 1,000 francs, dc. 

With reference to special legacies, it should be specially 
noted that Belgian and French interpretations of the law 
are not identical in dealing with a usufruct. In France a 
legacy of usufruct is considered as a legacy by general title, 
whereas in Belgium the Supreme Court has held it to be 
only a particular legacy. 

This difference is of material importance, seeing that 
(p. 114) a special or particular legacy has not to bear a share 
of the debts, whilst a legacy by general title must bear a 
share proportioned to its amount. 

Payment or Delivery of Legacies. — In England the pay- 
ment or satisfying of legacies presents a minimum of trouble, 
as the personal representatives of a deceased person enter 
into possession of his property immediately upon taking out 
a grant of representation, but with certain exceptions, as 
where an estate may be in reversion. 

In Belgium and France this is not the case, and different 
rules are to be observed. 

A general legatee is bound, when there are reserved or 
preferential heirs — children or ancestors — to obtain from 

B. 8 
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them a transfer of the property given to him by the will. 
Stich transfer is called delivery of legacy, or delivrance de 
legs. 

If there are no reserved heirs, the general legatee, or 
Ugataire unibersel, becomes entitled to his legacy absolutely 
at the moment of the testator's death, without having to 
demand a transfer. If, however, the wiU is holograph (see 
p. Ill), or mystic (see p. 112), the legatefe must first obtain 
an order from the president of the court of first instance, 
written at the foot of a petition presented by an avotie, 
who annexes to it a copy of the will delivered by the notary. 

2. The legatee by general title, or legataire a litre uni- 
versel, being the legatee of a part of the estate only, must 
demand delivery from the heirs reservataires (p. 83); whom' 
failing, from the general legatee; whom failing, from the 
next-of-kin . 

3. The special legatee, or legataire a litre particulier, is 
bound to demand delivery in the same way as the legatee 
by general title. 

The costs of all these applications are a charge on the 
estate. 

Payment of the Deceased's Debts. — General legatees and 
legatees by general title are liable for the debts of the 
deceased in proportion to their shares. The special legatee, 
as previously stated, is not liable for such debts. If, how- 
ever, the property passing by the death has been mortgaged, 
or is encumbered with a usufruct, the special legatee must 
meet these charges, unless there is an express direction in 
the will to the contrary. 

Fruits and Revenues of Legacies. — The general legatee 
is entitled to the enjoyment of the property specified in the 
will from the day of the death; the other legateas — i.e., 
those by universal title and the special legatee — are entitled 
to their legacies from the date of the demand of delivery 
above referred to, unless the will directs otherwise. 
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Section IV 

EXECUTORS, ADMINISTRATORS, TRUSTEES. 

Executeurs Testamentaires, Administrateurs, Fidei- 
Commissaires. 

Arts. 1025 to 1034. 

Executors. — As in England, the testator may ohooso one 
or more executor's, but as they have only very limited func- 
tions in Belgium and France, it is a common practice not 
to appoint any. Usually executors are only nominated in 
the case of large estates or when the testator anticipates 
that trouble may arise among the heirs or legatees. The 
executor is supposed to act as an impartial arbitrator and to 
advise the parties as to their rights and duties. On this 
account they are generally chosen from among avocats or 
notaires. 

On page 84 it was observed that executors have no right, 
as in England, to take possession of the estate. In certain 
circumstances, however, the will may give them the posses- 
sion of the mohilier, i.e., the household furniture, but the 
heirs or beneficiaries may terminate such possession by 
offering a sum sufficient for the payment of the personal 
legacies, or by guaranteeing such payment. 

The powers of the executors are, briefly, the following : — 

(1) To cause seals to be affixed (see p. 90) if, among the 
heirs, there are minors, interdicted persons, or absentees. 

(2) To cause an inventory to be made, and to choose the 
notary who is to make it. 

(3) To use due vigilance in seeing that the will is carried 
out in accordance with the wishes of the testator. 

The powers of an executor never pass to his heir, nor may 
an executor transfer his powers to any other person. 

Administrators and Trustees. — The Code Napoleon put 
an end to administrative functions in the nature of trus- 
teeship . 

8(2) 
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The Administrator — administrateur — in Belgium and 
France is, in civil matters, the person who has received from 
the Court power to administer, temporarily, the share of 
an absentee, of a lunatic, or of a deceased person whose heirs 
are undiscovered. 

The term administrator is used in Belgium, however, in 
another sense, viz., manager of an estate as an agent or 
factor, who is an employee of the proprietor. 



CHAPTEE IV 



OF SOME SPECIAL DONATIONS. 

De Quelques Donations Particulieres. 
Arts. 1081 to 1100. 



Section I. 

DONATIONS IN VIEVi? OF MARKIAGE. 

Donations pour cause de Mariage. 
Arts. 1081 to 1091. 

Belgian and French Customs. — In Belgium and France 
it is usual for parents to give their children, on their marriage, 
some immoveable property, or, more usually, a sum of money 
or an annual allowance to start them in life. 

This may be done by deed before a notary, and is gen- 
erally done in the contract of marriage. It is often done also 
by simple agreement or without any written agreement. 

It was stated on page 93 that all gifts made in the life- 
time of the donor must be returned to his estate at his death, 
if the donee is one of the deceased's heirs, unless he has been 
expressly exempted from that obligation. 

When the gift is made by the father and the mother, as 
usually occurs, each of the parents is considered to have given 
one-half (see p. 94). 
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The donor may, by the contract of marriage, in order to 
provide for the case of his survivance of the donee, dispose 
of the whole or of part of the property he may leave at his 
death for the benefit of the married parties as well as for 
that of children who may be born of the marriage. 

Such a donation is called by the Code Napoleon, insti- 
tution contractuelle, or institution by contract. 



Section II. 

OF DISPOSITIONS BETWEEN MARRIED PERSONS. 

Dispositions entre Epoux. 
Arts. 1090 to 1101. 

Forbidden Donations. — As a rule, all donations inter 
vivos between husband and wife, made during their marriage, 
are void, as the Code presumes that the influence of one 
spouse over the other may unduly interfere with the free- 
dom of contract. 

Permitted Donations. — (A) Donations between intend- 
ing spouses have, on the contrary, a highly moral incentive, 
and for that reason are protected by law. The parties may 
make mutual gifts of the whole or part of their possessions 
or expectancies, subject, in the latter case, to certain restric- 
tions on behalf of their children. 

Such donations may be made only by a marriage contract 
— contrat de mariage — entered into before a notary, and they 
are irrevocable. 

(B) During the marriage dojiations may be made between 
married persons if they relate only to property of which 
the donor may die possessed. Such donations are revocable 
at any time by using the same form — an authentic deed — 
as for their constitution; they are really donations in view 
of death, and not inter vivos. 

Amount Permitted. — Husband and wife may, by con- 
tract of marriage, or during coverture, give to each other the 
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whole of their respective estates, if neither a child has been 
born of the marriage nor an ancestor exists. 

If, however, there be issue, such gifts must be limited to 
one-fourth of the whole property, and one-fourth of the 
usufruct. 

If husband or wife have issue by a former marriage, no 
donation may exceed the amount of the child's share, with 
a maximum limit of one-fourth of the entire estate. For 
instance, if there are two children of the first marriage of 
the deceased husband, and three children of the second 
marriage, the donation must not exceed one-sixth of the 
estate , 

The following clause is frequently inserted in marriage 
contracts: The intending spouses declare that they will make 
reciprocal donations of their entire possessions for the bene- 
fit of the survivor, and they respectively acknowledge the 
acceptance of the gift by the deed under execution. If 
there should be issue of the marriage, the gift will be limited 
to the usufruct of a moiety, or to one-fourth of the whole 
property and one-fourth of the usufruct, at the option of 
the surviving spouse. 

It may be mentioned here, that the law of the 20th of 
November, 1896 (see p. 82), gives the surviving spouse one- 
half of the estate in usufruct, if the deceased has left parents 
or grandparents, children, brothers, or sisters, or descendants 
of the two last. The essential difference between these two 
forms of gift is, that a donation made by marriage-contract 
is irrevocable, whilst one made under the law of 1896 is 
revocable at any time. 
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TITLE 111. 

OF CONTRACTS OR CONVENTIONAL OBLIGATIONS IN 

GENERAL. 

Des Contrats ef Obligations convenlionnellcs en general. 
Arts. 1101 to 1369. 



CHAPTER I. 

PRELIMINARY REGULATIONS . 

Dispositions Preliminaires . 
Arts. 1101 to 1134. 

Similarity with English Laws.— It would be superfluous 
to dwell upon the principles governing obligations arising 
under contracts, as they are necessarily the same in all 
civilised countries. It will not surprise the reader, there- 
fore, to find considerable similarity between Belgian, French, 
and English law with regard to the consent of the parties 
and other conditions of validity, such as capacity, object, 
and cause or consideration. 

Almost the same may be said with regard to failure to 
carry out a contract. In Belgium and France, however, when 
a party to a contract has agreed to perform certain covenants, 
and afterwards fails to do so, the plaintifi in an action for 
breach of covenant has not, as in England, the choice of 
claiming damages or the specific performance of the contract. 
He has only a right to bring an action for damage and com- 
pensation, called action en dommages-interets., 

If the defendant is mulcted in damages, he will be required 
to pay legal interest — 4J per cent in civil oases, cmd 5^ per 
cent in corrmi>ercial ones — on the amount of damages awarded 
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by the Court ,to the plaintiff, such interest being calculated! 
from the date of the summons. 

Interests Due on Account of Delay of Payment to 
Traders, Employees, and Workmen. — A most interesting 
law, dated Ist of May, 1913, gives power to small merchants, 
employees, and workmen to obtain interests on aooount of 
delay of payment. 

The chief provisions of this law are that: — 

The arrears of salaries of servants and workmen boarded 
by employers carry interest from the eighth day of their 
liability. 

Accounts and bills owing to merchants and traders carry 
interest against customers from the end of the third month 
after delivery of the goods. 

Any previous renunciation of such interest is void. 

The delivery of the account is sufficiently proved by its 
registration at the post-office. 

The right of action for recovery of the amount of such 
accounts must be exercised within two years from the date 
of the delivery of the goods, otherwise the claim is barred 
by the statute. 



CHAPTER II. 



VARIETIES OF OBLIGATIONS. 

Des Differentes Especes d' Obligations. 
Arts. 1105 to 1233. 

Varieties. — Obligations are : 

1. For a term. 

2. Alternative. 

3. Simple, i.e., binding one person. 

4. Joint and several. 

5. Divisible. 

6. Indivisible. 

Nos. 1, 2, and 3 obviously need no comment. 
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Joint and Several.— These obligations may be: (a) of 
creditors, jointly and severally interested; (b) of debtors, 
jointly and severally liable. 

Creditors Jointly and Severally Interested.— The obli- 
gation is joint and several among several creditors when the 
title gives expressly to each of them the right to demand 
payment of the whole of the debt, and when payment is 
made to one of them it entirely discharges the debtor, 
although the benefits of the obligation are divisible among 
the different creditors. 

Debtors Jointly and Severally Liable. — Debtors we 
jointly and. severally liable when they are collectively 
and individually bound by the same obligations, so that each 
may be sued for the whole debt, and when payment is made 
by one the liability of all is discharged. 

Joint and several obligation is not to be presumed, but 
must be expressly stipulated for, except when the law itself 
declares an obligation to be joint and several. 

A debtor jointly and severally liable with others may plead 
in his own defence any objection personal to himself arising 
out of the obligation or any objection common to all the 
co-debtors. 

When one of the debtors becomes sole heir of the creditor, 
or when the creditor becomes sole heir of one of the debtors, 
the fact does not extinguish the joint and several obligation, 
except to the extent of the liability or the interest of such 
debtor. 

Obligations Divisible or Indivisible. — The obligation is 
divisible or indivisible according to whether or not it has 
in view a concrete object or an act susceptible of material 
or intellectual division. 

An obligation susceptible of division must be executed, 
however, as between creditor and debtor, just as if it were 
indivisible, because divisibility is only applicable with regard 
to heirs. These cannot claim a debt, or be bound to pay a 
debt, except in proportion to the interest they take as heirs. 
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Where an obligation is indivisible each of the debtors is 
personally liable to the f uU extent of the obligation, as in 
the case of an obligation joint and several, with the difference 
that, under an indivisible obligation, he is entitled to demand 
delay to enable him to sue his oo-obligants. 

Mortgage given in Security. — A circumstance that has 
often arisen in the winding-up of estates, and that bears 
upon this subject, is the following: — 

Part of an estate consists of a house which has been mort- 
gaged, the rest being moveable property. The deceased left, 
say, two heirs, one of whom takes the house and the other 
the moveable property. The two heirs are bound to pay 
equally the debts of the deceased, so that each might be 
expected to pay half the mortgage. The mortgagee, how- 
ever, has a right to claim the whole amount of the mortgage 
from the heir who took over the mortgaged house; but if 
the security should prove insufficient to satisfy the debt, he 
has a right to sue the other heir for the balance. The heir 
who has taken the house may elect to pay off the mortgage 
debt with his own money, in which case he may claim half 
of it from the other heir. This course is necessary because 
the mortgage debt is indivisible as against the debtor. 



CHAPTEE III. 



OF THE EXTINCTION OF OBLIGATIONS. 

De V Extinction des Obligations. 
Arts. 1234 to 1314. 

How Effected. — As it is understood that obligations are 
discharged in practically the same way in England as in 
Belgium and France, it is unnecessary to dwell upon the 
subject at any length. Eeferenoe wiU accordingly be limited 
to certain special points. 
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Payment. — Any one who pays the debt of another, pur- 
porting to discharge it in his own name, may legally do so; 
but he cannot thereby constitute himself, or stand in the 
shoes of, the creditor. If, however, he acts in the name of 
the debtor, he might afterwards sue as creditor. In such 
cases the subrogation or surrogation is either (a) conventional, 
or (b) legal. 

(a) Conventional. — If the creditor, when receiving pay- 
ment from a person other than the debtor, expressly acknow- 
ledges such other person to be surrogated for himself as 
creditor; but this must be done at the time when the payment 
is made. 

Or, when the debtor, by deed before a notary, borrows 
money for the purpose of paying his debt, and expressly 
transfers to the lender the rights of the creditor. 

(b) Legal. — (1) When the creditor pays another creditor 
who has a preferential claim. (2) When the purchaser of 
an injmoveable property employs the purchase money in pay- 
ment of mortgages. (3) When a co-debtor has satisfied a 
debt for reasons of personal interest. (4) When a bene- 
ficiary has paid out of his own moneys a debt due by his 
predecessor. 

Tenders of Payment and Deposit. — In Belgium and 
France, when the creditor refuses to receive a payment due 
to him, the debtor may, at the cost of the creditor, deposit 
the sum so tendered in the special office of deposits, or 
caisse des depots et consignations, at the head of which is 
the receiver of mortgages, or conservateur des hypotheques. 

Having done so, he is free from any liability or payment 
of interest to his creditor as from the date of such payment. 
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CHAPTER IV 

OF THE PBOOF OF OBLIGATIONS AND THEIR PAYMENT. 

De la Preuve des Obligations et de celle de Fayement. 
Arts. 1317 to 1369. 

Onus of Proof. — The person claiming performaince of an 
obligation must, as a rule, prove its existence. On the 
other hand, the person pleading due performance or pay- 
ment must substantiate his plea. Proof by agreement or 
deed is alone admissible, in which respect the law in Belgium 
and France differs from that of England. 

Authentic Deeds and Agreements. — The high value of 
an authentic deed in Belgium and Prance — i.e., a deed or 
agreement made by notary — has already been emphasised 
(p. 30). 

An authentic act, says Art. 1319 of the Civil Code, is in 
itself sufficient evidence of the agreement it contains, and 
hinds the contracting parties and their heirs or assigns. 

Consequently, when a creditor can produce a notarial act 
to the effect that another person has borrowed money from 
him, no further evidence is necessary, and the borrower cannot 
deny the obligation or the conditions stated in the deed. 

Agreements or Deeds — actes — under Private Signature. 

— On the other hand, a deed or agreement under private 
signature, or acte sous seing prive — acte s. s. p. — has not the 
same value as an authentic act unless acknowledged by the 
party against whom it is produced. Being acknowledged — 
that is if the signatures are not called in question — it has 
the same value as an authentic act. 

Differences between a Notarial Instrument and one 
under Private Signature. — As these differences arise on 
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almost every page of the Civil Code of Napoleon, it is of 
primary importance that they should be well understood. 

(1) The creditor or possessor of a notarial or authentic 
deed, who can prove his rights by handing over a copy of 
it, delivered and certified by a notary, has no further need 
to prove these rights. — The creditor or possessor by deed 
under private signature must obtain the judgment of the 
Court before his rights need be acknowledged by his 
opponents. Further information on this point will be found 
on page 30. 

(2) An authentic deed or agreement is complete evidence 
of its material contents, e.g.., parties present, text of the 
agreement, date, witnesses, reading, signatures. — The deed 
or agreement under private signature, standing alone, unless 
acknowledged, has not the same value, there being no guaran- 
tee of its authenticity or its accuracy; moreover, some of 
the parties may have signed for others, or the date may be 
false, &c. 

It is therefore incumbent upon the person against whom 
a deed under private signature is produced to avow formally, 
or disavow, his writing or signature. His heirs or assigns 
may content themselves with declaring that they do not know 
the writing or the signature of the granter. — This cannot 
happen, however, with an authentic deed, because the party 
against whom it is produced, and the other parties also, are 
bound to regard it as true and genuine. 

(3) Deeds under private signature which contain mutual 
agreements are not fully valid unless as many originals of 
them are made as there are interested parties, and provided 
that each document mentions the number of originals pre- 
pared. — As authentic deeds do not require these formalities, 
their superiority is obvious. 

(4) A note of hand or promise under private signature, 
by which one party binds himself to pay a sum of money to 
another, or in respect of a matter capable of valuation, must 
be written throughout by the hand of the granter; or he must 
at least, besides his signature, write hon pour . . . . — good 
for . — or approuve pour . — approved for . . . ., 
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stating in words the sum or the quantity of the subject; but 
this is not required in such notes by tradesmen, workmen, 
labourers, artisans, and senrants.- — An authentic deed binds a 
debtor from the moment of signature. 

(5) Deeds imder private signature take effect against third 
parties from the date of registration only, or from the day 
of the death of the subscriber, or from the day on which the 
substance is verified in instruments drawn up by public 
officials — notaries — such as statements of sealing, or of in- 
ventory. — On the other hand, an authentic deed is in itself 
a complete verification of the facts stated by it. 

Proof in Commercial Matters. — There are special rules 
in the commercial code regulating the proof of agreements 
between merchants, verbal or otherwise, and relating to agree- 
ments made between them as proved by their books. 

Mode of Proof. — Except in commercial matters, no verbal 
proof is allowed if the amount in dispute is over 150 francs. 
Any liability above that amount should therefore be recorded 
in writing. 

If, however, no such writing has been made, the creditor 
may not produce witnesses to prove the debt, but he may 
refer it to the debtor's oath, requiring him to state whether 
or not he owes the amount in dispute. 

The rules above-mentioned admit of exception: — 

1. When there is a partial proof in writing, i.e., any 
document which emanates from the party against whom the 
demand is made and which renders probable the fact alleged. 

2. In all cases where it is impossible for the creditor to 
obtain actual or literal proof of the obligation incurred 
towards him, such as necessary deposits in case of fire, ship- 
wreck, lodging in a hotel, loss of documents caused by acci- 
dent or superior force. 

Notwithstanding the great importance of authentic notarial 
deeds, which has been specially dwelt upon, it must be stated 
that the great majority of deeds in ordinary life (except 
those relating to immoveable property), and all commercial 
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deedB, are made under private signature and not by notarial 
act. 



CHAPTER V. 



FORM OF A PRIVATE AGREEMENT FOR DEBT . 

Formule d'un Acte sous Signature Privee de Pret. 

Owing to the importance of such agreements, a specimen 
is given below, and it is of a character which, so far as long 
notarial experience enables the author to judge, affords a 
creditor the greatest security. This security is, however, 
inferior to that afforded by an authentic deed. 

The undersigned Peter Defer, landowner, and his 
ivife, Lydie Verdieu, without profession, here and for 
these presents duly assisted and empowered by her 
husband (a), both residing at 60, Station Road, Brussels. 
Acknowledge expressly by this agreement to have 
receiiied on loan, subject to interest as hereinafter men- 
tioned (b), from Edward Hartfield, Engineer, residing 
at 75, Green Road, Antwerp, the sum of ten thousand 
francs in cash, which the debtors promise and oblige 
themselves, jointly and severally (c), as well as indi- 
visibly (d) between them and their heirs, to render and 
to repay at first call (e) by registered letter, and at 
any time (/), and to pay from the present date till 
the day of reimbursement, five per cent interest, if 

(a) It has already been stated (pp. 106 and 132), and it is necessary 
to repeat, that for all obligations the wife must be empowered by her 
husbaind. 

(6) Obligations without lawful cause are void (Art. 1131). 

(e) See p. 121. 

(O) See p. 121. 

(e) All official demands must be made by a huissier or writ-server, 
except where special arrangements have been made between the parties. 

(/) At any time. It may be assumed that the creditor rarely demands 
payment at any but reasonable times, unless he has occasion to fear the 
debtor's inability to pay interest, or his insolvency, or that he intends 
to flee from his creditors. 
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the payment of interest is made in the week of its 
falling due, otherwise six iper cent. 

The interest, as well as the capital, must he paid 
into the hands, or at the house, of the creditor, or of 
those who hold a power of attorney for the purpose {g) . 

Stamp (h) and estate duties (i), and fees of all kinds 
— including all those of avocats and avoues, and gen- 
erally all the costs of the creditor in his action for 
reimbursement — unll be paid by the debtors jointly, 
severally, and indivisibly as above stated. 

For the execution of this agreement domicile ii 
elected (fc) to be at the house of the creditor. 

Brussels, the 7th of February, 1914 (I). 
Then follow, written by the debtors, the words: 

Good for ten thousand francs [interest, and costs (m)], 
and good for the husband's authority (n) . 

Peter Defer. 

Good for ten thousand francs [interest, and costs {m)~\. 

Lydie Verdieu (o) . 

(j) Art. 1247 of the Code Napoleon: The payment must be made 
in the place designated by the agreement. If the pUiee be not designated 
therein, when a certain and determinate property is the subject of the 
contract, payment mvst be made in the place where the subject of the 
contract was at the date thereof. With these exceptions, the payment 
must be made at the domicile of the debtor. 

(A) The stamp duty is franc 50 centimes per 1,000 francs. 

(j) 1 franc 40 cs. per cent on the capital. 

(A) The domicile chosen here is called the elected domicile (p. 53). 
— Art. Ill: When am act contains, on behalf of the parties or one of 
them, a domicile elected for the execution of the deed in a place other 
than the legal domicile, the notifications, demands, and proceedings re- 
lative to such deed may be made at the domicile elected, and before the 
judge of that place. 

(I) In authentic deeds, the date must be written in full. 

(m) The words in brackets are not essential to the validity of the 
deed with regard to the recovery of interest and costs, and to the 
husband's authority, but it is well to include them as a matter of 
precaution. 

(«) It is not necessary to give special notice of the husband's 
authority, but it is better to do so. 

(o) Usually, in Belgium and France, the wives are called in agree- 
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Value. — Such an agreement binds not only the parties to 
it, but also their heirs, and meets normal cases where there 
is small risk of default. The security is, nevertheless, of 
a limited character, because in the event of default, the case 
must be placed in the hands of an avocat — not an avoue or 
a notary — for proceedings, and he will summon the debtors 
before the Court. Until judgment has been obtained, which 
may sometimes involve costly and lengthy proceedings, there 
is no power to sell the debtor's goods by auction. It may 
therefore happen that, in the meantime, the solvency of the 
debtor has been considerably impaired by reason of the pres- 
sure (p) of other creditors who, on discovering the risk of 
the debtor's default, have become anxious. 

If the debtor should become bankrupt, and the Court 
should declare that no debts contracted since a fixed date 
will be admitted, it may be found difficult to prove that the 
debt was contracted before the fixed date, unless it has 
been registered (q), so that both capital and interest might 
be lost. 

In spite of these risks, most loans are contracted in such 
form, i.e., under private signature. A client would be well 
advised, however, not to grant loans of importance, or those 
involving the slightest risk, except by authentic deed. 

ments and deeds by the same names as before marriage, followed by 
those words: wt/e of ... . 

(p) The creditor may, however, obtain an interim garnishee order, 
attaching his debtor's properties till a proper judgment has been 
obtained. 

(9) Eegistration is generally waived, in order to avoid the registration 
duty of 1 franc 40 centimes per cent. 



B. 
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TITLE IV. 

OF OBLIGATIONS ARISING WITHOUT COMTRACr. 

Des Engagements qui se forment sans Convention. 
Arts. 1370 to 1386. 

Definition. — Obligations arising without contract are 
called quasi-contracts, or they are liabilities incurred through 
misdemeanours and quasi-^misdenneafiwurs. 

Quasi-Contracts. — Quasi-contracts are those that result 
naturally from deliberate acts, as when a person voluntarily 
and without invitation undertakes to look after the conceme 
of a friend. He is nevertheless obliged to administer hie 
friend's property with care and prudence, this being a quasi- 
contractual obligation. 

Misdemeanour and quasi-Misdemeanour. — One of the 

most important Articles of the Code is the well-known 
Art. 1382: Every act whatsoever which occasions injury to 
another binds the man through whose fault the injury hap- 
pened to reparation therefor. 

A man is responsible, not only for the injury caused by 
his own act, but also for that caused by persons for whom 
he is answerable, or by things or animals under his care. 
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TITLE V. 

OP THE CONTRACT OF MARRIAGE, AND OP THE RESPECTIVE 
RIGHTS OF MARRIED PERSONS. 

Du Oontrat de Mariage et des Droits respectifs des Epoux. 
Arts. 1387 to 1582. 

All Marriage Contracts must be made before Marriage. 

— Almost all persons of means in Belgium and France, 
before their marriage, execute a settlement which governs 
their civil obligations. The practice is so general for the 
simple reason that such contracts cannot be entered into 
after marriage — a fact which it is important to observe^ 
nor can any modification of a marriage contract be made 
after marriage. 

It is not obligatory to enter into a marriage contract, but 
those who do not execute one are subject ipso facto to the 
rules of the communaute legale (p. 137), or legal community 
of goods. 



CHAPTEE I. 

GENERAL REGULATIONS. 

Dispositions Generates. 
Arts. 1387 to 1398. 

Special Rules. — ^^The English student who has to deal with 
the subject of the Belgian and French Marriage Contract 
wiU find the principles of construction to which he has been 
accustomed of little avail. 

9(2) 
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The principal rules and regulations relating to marriage 
as a civil contract are the following: — - 

Rights of the Husband. — ^The English law is based on 
customs granting almost equal rights to husband and wife. 

The Code Napoleon, on the contrary, is specially based on 
the rights and authority of the husband as chief of the 
family, and on the respect which has to be paid to him by hie 
wife and children. The husband is considered to be best 
able to manage the family fortunes, and, in that respect and 
in his capacity as head of the family, the rights given to 
him sometimes override those of his wife and children. 

1. Master of the Community. — From the time of the 
marriage, the husband, under certain restrictions, is sole and 
absolute master of all the property and goods of the com- 
munity, or Mens de la communaute (p. 137). 

2. Administration of his Wife's Goods. — He is the sole 
administrator, unl^s specially restricted by the marriage 
contract, of his wife's estate, because she is assumed to have 
abandoned to him all her rights to it. 

3. Husband's Consent. — ^The wife, having virtually lost 
all power over her own property, will always during her 
married life require her husband's consent to dispose of it 
in any manner other than by will. If the husband should 
refuse such consent, the wife's remedy is an application to 
the Court. 

4. Restrictions of these Powers. — It should be ex- 
plained, however, that these rules are applicable only in cases 
where no marriage contract ha-s been made. Intending 
spouses are always free, within legal limitations, to make 
settlements carrying out their desires. The law allows them 
to establish by marriage contract any kind of system con- 
cerning their respective estates, on the condition, sine qua 
non, that such arrangements do not conflict with the respect 
which 1;^e law holds to be due to the parental and majital 
authority. For example, a marriage contract cannot entitle 
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a wife to enter into obligations without her husband's con- 
sent, or to dispose as she pleases of her own imnaoveable 
property during covBrture. 

Form of Contract. — A marriage contract cannot be made, 
as in England, by private agreement between the interested 
parties. It must be made by a notary as previously stated, 
prior to marriage, and cannot be modified thereafter. 

Kinds of Property in Marriage. — The deed of contract 
alwaye refera to three classes of property: (1) the free estate 
of the husband — hiens propres du mari; (2) the free estate 
of the wife — Mens propres de la fermne; (3) the estate of 
the community — biens de la camnnunauU, or Mens communs. 
The first two belong personally to husband and wife respec- 
tively, and the last to an implied partnership between husband 
and wife, quite distinct from the two other classes. 

Reinvestment or Bemiploii. — ^^If personal piroperty belong- 
ing to either spouse is sold during coverture, the price, being 
cash and not distinct from any other money, falls into the 
eommunity and ceases to be personal to the spouse to whom 
the property belonged, subject, however, to the wife's or 
husband's right to recover the proceeds from the community 
for a special and personal purpose, such as to pay for pro- 
perties that may have been purchased in her or his name, or 
for the purpose of advancing it in whole or in part to another 
person. In such cases, the newly acquired property, or the 
sum lent, wiU again become personal to the spouse concerned, 
and will no longer be included in the community. To accom- 
plish this, the deed or agreement must be signed before a 
notary, and specially state that the purchase or the loan has 
been made as a reinvestment of the price of the property 
originally held. 

Right of Claim or J>roit de reprise. — If such proceeds have 
not been reinvested during the lifetime of the spouse to whom 
the property originally belonged, the heirs or nominees of 
the deceased spouse will have a claim against the community 



134 A DIGEST OF THE LAWS OF BELGIUM 

for the sum for which the piroperty was sold, and which had 
fallen into the community. Such a claim is called diroit de 
reprise. 

Compensation or Recompense. — If, on the contrary, pro- 
perty belonging personally to the husband or wife has been 
added to or improved by means of money borrowed from 
the funds of the community, the depleted fund must be made 
good. 

This claim is called compensation or recompense. 

Merchants' Marriage Contracts. — If one of the spouses 
is a merchant, the marriage contract must be deposited with 
the registrar of the commercial court in the district of the 
husband's domicile within one month from the date of its 
execution. 

If the spouse is not a merchant at the time of marriage, 
but subsequently becomes one, the same requirement has to 
be complied with within one month from the date when he or 
she became a merchant . 

Anyone may ascertain at the Registry Oifioe the kind of 
marriage contract made by a merchant. The privilege is 
based on commercial grounds. 

It is the notary's duty to deposit the marriage contract at 
the Registrar's, if the spouse was a merchant at the time of 
the maiTiage; otherwise, it falls to the merchant himself to 
do so. 

Foreigners. — A foreigner maa-rying in Belgium and re- 
siding there, who has made no marriage contract, is generally 
held to be married under the Belgian system of community, 
because the Courts consider such to have been the intention 
of the parties. This point, however, is not finally settled, 
and many lawsuits arise on the subject. It is therefore 
advisable for any foreigner, and especially for any woman, 
marrying in Belgium, or marrying a Belgian subject, and 
residing in Belgium, to make a marriage settlement before 
a Belgian Consul, or before a notary in Belgium. 
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CHAPTER II. 

OF THE DIFFERENT FORMS OF MARRIAGE CONTRACT. 

Des Differentes Formes de Contrat de Manage. 

Principal Forms. — The principal forms of marriage 
settlement are the following: — 

1 . Legal co-ownership or community, or communaute 
legale, which governs all persons married without contract 
(p. 137). 

2. Community of acquired properties, or communmiie 
d' acquets, the form generally adopted (p. 150). 

3. Community of universal goods, or communaute uni- 
verselle adopted by such persons ias small proprietors (p . 153) . 

4. Contract of separate estates, or contrat de separation 
de biens, which is best suited for persons of substantial means, 
and is much the same as the system in vogue in England. 

5. Contract of dowry, or regime dotal, which is seldom 
used in Belgium, but Very often resorted to in France by rich 
families for the protection of the wife's dowry. 

These five forms are the principal ones, but other forms 
of contract may be entered into, combining modifitiations of 
the forms described, according to the desires of the con- 
tracting parties. 

The important thing to observe is that the rights of the 
man, as father or husband, must not be infringed, nor must 
the legal order of succession be affected, and there must be 
no stipulation to the effect that the union shall be regulated 
by custom rather than by the laws of the Code. 

We shall dwell more especially on the legal community, 
and then proceed to explain briefly the other systems, 
pointing out their special characteristics. 
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Costs. — These are moderate, as a rule (a), but it must be 
understood that, although there may be no detailed schedule 
of value of the settled property in the contract itself, regard 
is paid to the financial position of the parties, so that a com- 
paratively poor person is not charged -with costs on the same 
scale as a wealthy person. Th'Ose costs are due even if the 
marriage contract has not been prepared by the notary 
himself. 

(a) Heie aire the general rules for calculating the costs: — 

(1) Cost of the stamped paper on which the notary has to write 

the contract: 1 franc 30. 

(2) Estate duty for contract: 7 francs. 

C3) Estate duty on gifts made in the marriage contract: — 

(a) Gifts by the spouses to each other (two duties of 7 franca 

each, or 14 francs). 

(b) Gifts by third persons, such as parents, at half of succes- 

sion rates (p. 101). 
(4) Notary's fee: — 

(a) On the settlement, 15 to 500 francs maximum, regard 

being paid to the position of the parties; 

(b) On gifts, about 60 centimes per 100 francs; 

(c) For the copy, about 10 francs. 
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CHAPTER III. 

OF THE LEGAL COMMUNITY. 

De la CommunauU Legale. 
Arts. 1400 to 1496. 



Section I. 
Paragraph 1. 

ACTIVE OR LIQUID PART OF COMMUNITY. 

Actif de la Communaute. 

Arts. 1400 to 1409. 

Contents. — The oommunity is composed " actively " of 
the following liquid assets: — 

(1) Of all the moveable properties which the married 
parties possessed on the day of the celebration of the 
marriage, together with all moveable properties which accrue 
to them during the marriage, either by succession, or dona- 
tion, when the donor has not expressed any intention to the 
contrary. 

(2) Of all the fruits, revenues, interests, and arrears, of 
whatsoever nature, falling due or received during the 
marriage, and arising from property wliich belonged to the 
spouses at the time of the celebration, or from such as hae 
fallen to them during the marriage by any title whatsoever. 

(3) Of all the immoveables which may be acquired during 
the marriage. 

It may be asked if a donor has power to direct that the 
income of a property shall belong to a donee as of rigbt. 
This was once a much disputed question, but it was answered 
in the affirmative by a decision of the Supreme Court (Cour 
de Cassation) of Belgium, under date of 6th February, 1863. 
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In acoordance with what is stated above, the following pro- 
perties are excepted from the community: — 

(a) All the immoveables possessed on the day of marriage, 
or to which one of the married parties may become entitled 
during its continuance. They belong to that party. 

(b) Immoveable property acquired during marriage in 
exchange for another immoveable belonging to one of the 
spouses. This takes the place of the exchanged property. 

(c) Moveable or immoveable property acquired during the 
marriage by one party with money obtained from the sale 
of a property belonging to him or her (p. 144) . 

(d) An acquisition made during the marriage of an im- 
moveable property of which one of the married parties was 
proprietor in coparcenary . The acquired property will belong 
to the latter, but he will be liable to make repayment or 
recompense to the community of the sum withdrawn from it 
for the purpose of such acquisition (p. 144). 



Paragraph 2. 

PASSIVE PAKT OF COMMUNITY. 

Z>M Passif de la Communaute. 
Arts. 1409 to 1420. 

Contents. — This " passive " part is composed of: — 

(1) All personal debts with which the married parties were 
burdened on the day of their marriage, or which are due on 
successions to which they may become entitled during the 
marriage, save compensation for the debts relating to im- 
moveable properties remaining personal to one or other of 
the spouses. 

(2) Debts contracted by the husband during the marriage. 
It must be noted that the wife cannot contract such debts 
without her husband's consent (p. 132). 

(3) Arrears of, and interest on, rents or debts which are 
personal to the husband or wife. 
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(4) The usufructuary repairs of immoveablee belonging 
to one of the spouses. 

(5) The alimony of married persons, the education and 
maintenance of children, and of every other outlay incidental 
to married life. 

Debts existing before Marriage. — It may be asked how 
the law deals with personal debts incurred before the 
marriage. All the debts of tlie husband are merged in the 
community, and those of the wife also if they result from 
an act having date certaine (see p. 126); if the act creating 
the debt has no certain date the creditor can only sue for the 
payment out of the bare property of the wife's personal 
immoveables. The husband who has paid a debt of this 
nature for his wife cannot demand compensation from her. 

Debts arising out of a Succession. — If the spouses 
succeed to property consisting entirely of moveable goods, 
all the debts are a charge on the community. 

If it consists of immoveable property only, the debts are 
personal, and fall to be paid by the owner of the inherited 
immoveables. 

If the succession is of moveables and immoveables, the 
debts with which it is encumbered are a charge on the com- 
munity only in the proportion that the moveables bear to the 
whole. The balance remains a personal Kability of the hus- 
band or wife who has inherited the immoveables. 

Debts contracted by the Wife. — (a) With her husband's 
consent. 

Creditors suing for payment of such debts attack and exe- 
cute their judgments against the whole property of the 
community, as well as that of the husband and wife; but, 
if the debt has been contracted for the benefit of the wife 
alone, compensation or recompense (see pp. 133, 134) is even- 
tually payable to the community, or an indemnity is due to 
the husband. 

(b) Without her husband's consent. 

These debts are a burden on the community if they are 
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small and incurred for the benefit o£ husband, wife, and 
children, or for housekeeping necessities. It is very difficult, 
and generally impossible, to sue and obtain judgment for 
other debts, such as borrowed money, a married woman being 
unable to borrow money without her husband's written 
approval. 

(c) Husband refuses his consent. 

The wife can only borrow money if the husband gives his 
consent; if he does not give it, the wife may submit her claim 
to the Court, which may authorise her to act. 



Section II. 

OF THE ADMINISTRATION OF THE C»MMTJNITY. 

De I' Administration de la Communaute. 
Arts. 1421 to 1440. 

Principles: (a) Property of the Community. — The hus- 
band not only administers all the goods of the community, 
but he may sell, alienate, pledge, and mortgage them without 
the concurrence of his wife. He cannot, however, dispose 
gratuitously of the immoveable property; and, with regard 
to moveables, he may dispose of them only on condition that 
he does not reserve to himself the usufruct. 

He must pay all expenses of housekeeping so far as they 
relate to himself, his wife, and children. These expenses 
include cost of clothing, travelling, receptions, &c. 

(b) Wife's Property. — The husband has the management 
of all his wife's property. He cannot alienate her personal 
immoveables without her consent, and he is responsible for 
all waste of her personal goods occasioned by neglect. 

He may lease his wife's property for a period of nine years 
without her consent; but for a longer lease he must obtain 
her consent. It has been said that the wife cannot grant a 
lease. This is a consequence of her husband's rights as ad- 
ministrator. To enable her to grant a lease she must obtain 
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a power of attorney from her husband, or she must have such 
power reserved to her by the marriage contract. In no case 
can a lease granted by her alone extend beyond nine years. 

Wife bound Jointly and Severally.— The wife who 
becomes bound jointly and severally with her husband is not 
deemed bound with regard to him except as a security. She 
may be indemnified against the obligation which she has 
contracted. 



Section III. 



OF THE DISSOLUTION OF COMMUNITY. 

De la Dissolution de la Communaute. 
Arts. 1441 to 1452. 

How it is Effected. — Community is dissolved by: — 
(1) death; (2) divorce; (3) judicial separation; (4) separa- 
tion of estate. 

Separation of estate can only be sued for and obtained 
from the Court by the wife whose dowry is in peril, or when 
the disorder of the husband's affairs makes it doubtful if his 
personal property wiU be sufficient to satisfy the prior claims 
of the wife. Such separation does not affect the married 
state, but only the rights of the spouses with reference to the 
wife's property. 

Judicial separation, on the other hand, decreed by the 
Court, is practically equivalent to a divorce. In such cases 
it must be followed by an actual winding-up and payment 
of the wife's claims, carried out by authentic deed before a 
notary, otherwise the separation of goods is null. In case of 
the bankruptcy or financial embarrassment of the husband, 
the personal creditors of the wife may avail themselves of her 
claims against his estate up to the amount of their debts. 

The wife's rights of administration, in case of separation 
of estate, are ruled by the same laws as if the husband and 
wife had been married under contract excluding community. 
These are explained on page 155. 
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Section IV. 

OF THE ACCEPTANCE OR HENUNCIATION OF COMMUNITY. 

De r Acceptation ou de la Renonciation a la Communaute. 
Arts. 1453 to 1467. 

Reasons.— It has he&n stated that the hushand heis the sole 
right of administration, and that he can alienate and pledgee 
all the property of the community without his wife's consent 
or knowledge. If the husband is extravagant, or is a bad 
administrator, or unfortunate in business, it may happen 
that, at the time of the dissolution of community, such a 
situation places the wife, children, or heirs in a difficult 
position regarding the creditors, amongst whom may be the 
wife herself, as she is a person distinct from the community. 

Accordingly, Art. 1453 of the Code Napoleon expressly 
declares that, after the dissolution of community, the wife or 
her heirs and assigns have a right to accept or renounce the 
community, and that every agreement to the contrary is void. 

Acceptance. — Acceptance of community may be made ex- 
pressly by authentic deed before a notary, or indirectly. 
Indirect acceptance results from such facts as intermeddling 
with the estate of the community, failure to renounce within 
the legal time, admitting in a deed the existence of the com- 
munity, converting or disposing of any common effects. 

When acceptance has been made, the wife is no longer at 
liberty to renounce. 

Acts purely administrative or conservatory do not amount 
to accepting the community. 

Renunciation. — Renunciation by the surviving wife must 
be express. It must be made expressly by a declaration, 
within three months and forty days of her husband's death, 
at the registry of the court of first instance. 

The granting of this protracted period is due to the 
following considerations: — 

After a husband's death, the widow is reasonably entitled 
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to know exactly, before accepting or renouncing the com- 
munity, in what state it Ixas been left by the deceased. The 
law therefore allows the widow to prooure, within three 
months fr(^ her husband's decease, an exact and faithful 
inventory of all the goods of the community . Such inventory 
must be made by a notary in presence of the wife and the 
heirs of the husband. This being done, the widow is granted 
forty days from the close of the inventory to enable her to 
consider whether it is advisable for her to accept community. 

This period having elapsed, she is not on that ground alone 
deprived of the power of renouncing, but she may then 
be sued by the creditors as if she had accepted the community . 

Wb have seen that the widow who has failed to 
procure an inventory within the three months and forty days 
is presumed to have accepted the community; on the con- 
trary, a divorced or judicially separated wife who has not 
within three months and forty days after the divorce or 
separation accepted community is deemed to have renounced 
it. 

In no case may the husband or his heirs renounce the com- 
munity, since he himself or his heirs are responsible for all 
consequences resulting from his own administration. 

Creditors. — If the wife should renounce simply to defraud 
the creditors they are entitled to accept the community on 
her behalf. 



Section Y- 

OF THE DISTKIBUTION OF THE COMMUNITY AFTEK ACCEPTANCE. 

Dm Portage de la Cammuncmte a/pres Acceptation. 
Arts. 1467 to 1491. 

Actif or Liquid Assets. — In accordance with what hae 
been said above (p. 137), the community comprises: — 

1. All the moveable property of both spouses, with ite 
fruits, income, and all arrears due to it. 
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2. All the immoveables acquired during the marriage, save 
those acquired by investment or remploi for the benefit of 
one of the parties (p. 133). 

3. All repayments due by one or both of fehe spouses 
(p. 134) to the community for sums advanced to them. If, 
however, there is a sum due to the husband or wife per contra 
— as might happen if the proceeds of a sale of real estate were 
paid into the community — a balance is struck and the account 
adjusted accordingly. Interest on the sums due accrues at 
the rate of four and a half per cent from the date of the 
dissolution of the community. 

This fund is distributable in moieties between the parties 
or their representatives. 

Example. — 1. The furniture and effects in the 
house occupied by the deceased and his wife, of 
which any details and values are given in the inven- 
tory made by the notary under date , are in. 

estimated at 28,560 

2. Sum lent to A or B . . . 20,000 . 

Interest . 540 . 

. 20,540 



3. Sum advanced by way of gift to the daughter 

on the day of her marriage, without interest 25,000 

4. Advance due by the husband and interest . 5,400 

5. Bonds and shares — as per details — ^with in- 

terest 44,000 

6. Money found in deceased's house .... 1,200 

7. Immoveable property — as per descriptive 

schedule 125,900 

8. Rents due by leaseholders . . . . 3,800 



Total 254,400 



Respective moieties of husband and wife . 127,200 

Passif or Liabilities. — The passif comprises: — 

1. (a) All the debts of both married parties at the date 
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of their marriage or iraposed upon them by succession during 
the marriage and still owing, (b) All debts incurred during 
community and still existing, (c) If the wife is the sur- 
vivor, she has a right to have her mourning and that of 
children and servants charged against the community, 
(d) The costs of winding-up and distribution of the com- 
munity's goods. 

2. The amount of the claims (pp. 133, 134)— or excess of 
claims above repayments — due to one or both of the spouses. 

The passif is also divided equally between husband and 
wife, or their representatives. 

Example. — 1. Unpaid balance of purchase-money frs. 

of a house acquired during the matriage . . 17,000 

2. Sum due to Mr. A. or B 6,000 

8. Interest on above items .... 750 

4. Cost of housekeeping and doctor . . . 6,050 

5. Cost of mourning ...... 400 

6. Costs of winding-up and distribution of com- 

munity and succession ..... 3,000 

7. Claim of the wife for proceeds of 

sale of one of her immoveable pro- 
perties 30,000 

Cost of building a house on land 
belonging to the wife . . . 22,000 

Balance . . 8,000 8,000 

8. Interest on said 8,000 francs ... 100 

Total .... 40,300 



One-half charged against the husband's estate 
and one-half against that of wife . . . 20,150 

Winding-up and Distribution. General Example.— To 

complete the above examples of winding-up, and to deal with 
the distribution of the community and of the deceased's 
©state, suppose that the husband has died intestate, leaving 
two children over twenty-one years of age and a widow, and 

B. 10 
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that the persons entitled have agreed to an amicable distri- 
bution of the community and the deceased's estate. 

1. Community. 

A. Winding-up. 

1. Husband — amount of his share in the actif as 
stated above (p. 144) 
His share of the passif (p. 145) 



Balance 

2. Wife — takes an equal share, net 

3. Debts 



B. Distribution. 
The estate (p. 144) is divided as follows: — 

1. Husband's share: 

(a) Sum lent— No. 2 of actif (p. 144) 

(b) One-half daughter's dowry — No. 3 
(o) Husband's refund — No. 4 . 

(d) Prom the bonds and shares — No. 5 

(e) From the money in house — ^No. 6 

(f) From the immoveables — No. 7 

Total amount 

2. .Wife's share: 

(a) Furniture— No. 1 actif (p. 144) . 

(b) One-half daughter's dowry — No. 3 

(c) From the bonds or shares 

(d) From the money in house — No. 6 

(e) From the immoveables — No. 7 

(f) Rent from leaseholders — No. 8 

Total amount . 

3. Debts (p. 145) paid out of balance, i.e.- 

(a) Bonds and shares — No. 6 . 

(b) Money in house .... 

Total amount . 



frs. 

127,200 
20,150 

107,050 

107,050 

40,300 



20,540 

12,500 

5,400 

3,600 

10 

65,000 

107,050 

28,560 
12,500 

1,000 

290 

60,900 

3,800 

107,050 

39,400 
900 

40,300 
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2. Deceased Husband's Estate. 
A. 



Actif. frs. 

(a)",Goods allotted from community (p. 146) 107,050 
(b) Personal immoveable property inherited 
by tbe husband from his parents 
during marriage , , . . 20,000 

Together . . 127,050 

P<mif. I ' 

(a) Eeimbursement to community 

— No. 4 of aotif community 

(p. 144) .... 5,400 

(b) Costs of burial and monument . 3,000 

(c) /d widow's mourning (Art. 1481 

CO.). . . . 300 

Together . . 8,700 8,700 
Net residue . . . 118,350 

In Bm-e In Full 

Whereof to : In TTsufruot. Vroperty. Property, 

frs. frs. 0. frs. o. 

1. The widow (p. 82) 59,176 — — 

2. Daughter . — 29,587.50 29,587.50 

3. Son . . — 29,587.50 29,587.60 



Total . . 59,176 59,175.0 59,175.00 
Total value . . 59,17J!oO ' 59,175.00 



Total amount . . . 118,850.00 

B. Distribution. 
1. The wife is allotted : — 

In payment of her usufruct amounting to . 59,175.00 
AU the immoveables of community . . 65,000.00 



Excess over her share .... 5,825.00 
which sum she pays to her daughter. 
10(2) 
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2. The daughter must have (p. 147) in full frs. o. 

property 29,587.60 

She is allotted (p. 146) : — in. c. 

(a) ODe-halfretuni(litt.b). 12,500.00 

(b) Bonds and shares (d) . 3,600.00 

(c) Cash (e) . . . 10.00 

(d) Excess over her mother's 

share (p: 147) . . 5,825.00 

(e) From id. brother . . 7,662.50 



29,587.50 



3. The son shares as his sister in fuU property 29,687.50 
He is allotted : — 

(a) Sumlent(litt.a,p.l46) 20,540.00 

(b) Father's immoveable 

(p. 147) . . . 20,000.00 

40,540.00 



Allotted in excess . 10,952.50 

Which sum he will pay : — 

(a) To his sister as above said 7,662.50 

(b) Pastif : burial, &o. 

(p. 147) . . . 3,000.00 
Mourning (p. 147) 300.00 

3,300.00 



Equal amount .... 10,952.50 

Passif of Community exceeding Actif. — What will occur 
if the liabilities exceed the assets ? It may be that the actif 
or assets are sufficient to pay the debts to third parties, but 
not to satisfy the claims of the spouses, or it may be that 
they are insufficient even to pay the debts due to third 
parties. 

In the first caee, if the actif has a balance sufficient to pay 
the claims of outsiders and also the wife's claim, but not 
the husband's, he alone must bear the difference, the wife's 
claim having priority over that of the husband. The reason 



AND OF THE FRENCH CODE NAPOLEON. 149 

assigned is that, kaving administered the community, he hae 
to accept the burden resulting from his own acts. 

The wife is not bound by the debts of the community, 
either with respect to her husband, or with respect to the 
creditors, except to the amount of her emolument, i.e., her 
share in the community, provided a faithful inventory has 
been made. ,1 | i 

In the second case, viz., that the actif is insufficient to pay 
all the creditors, they are paid in due proportion, and the 
wife's claims are unpaid. If, however, she renounces the 
community, she becomes an ordinary creditor of the com- 
munity, and her claim ranks with those of the other credi- 
tors. She is paid in the same ratio, in all respects, as the 
other creditors. 

Obligations of the Husband. — The husband is bound to 
pay the whole of the debts of the community contracted by 
him, and his entire estate is chargeable as security for their 
payment. 

Obligations of tlie Wife. — The wife, even when per- 
sonally bound for a debt of the community, cannot be sued 
for more than a moiety, unless the obligation be joint and 
several, in which case she has a remedy against the husband 
or his heirs, if she has renounced the community. 

If the wife has died first, her heirs have the same rights. 

Imperfections in the Legal Community.— The legal com- 
munity is open to criticism on the following ground: — 

The rights of the spouses are not equal. The husband, 
for instance, on the day of his marriage possesses immoveable 
properties of 1,000,000 francs in value; these will not fall 
into the community, but will be reserved to the husband. iThe 
wife, in like manner, is in possession of 100,000 francs, a sum 
represented by the value of shares, securities for money, and 
iurniture; these will fall into community, and will not be 
reserved to her. It may therefore happen that, if one of the 
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spouses should die soon after the marriage, the community 
must be wound up as follows: — 

Amount of the community, being the only goods frs. 
brought in by the wife .... 100,000 

Whereof one-half for each of the spouses . . 50,000 
The husband, rettuning full possession- of the 

immoveables . .... 100,000 



Will have altogether 150,000 

While, on the other hand, the wife will receive 

only, as aforesaid 50,000 

This result is one which will hardly be regarded as 
equitable. 



CHAPTEE IV 



COMMUNITY OF ACQUIRED PROPERTIES. 

Commummte d' Acquets. 
Arts. 1498 to 1499. 

What a Community Comprises. — When married parties 
stipulate that there shall be between them a community of 
acquisitions only, they are deemed to exclude from com- 
munity the debts of each of them, existing and future, and 
their respective moveables, present and future. 

In this case, and after each of the maxried parties has 
deducted the contributions, duly proved, the acquisitions 
made by the married persons, together or separately, during 
the marriage are alone reckoned. These include all that 
was obtained by their common industry, or from the savings 
of the fruits and revenues of properties of both the spouses 
(Art. 1498). 

If the moveable property existing at the time of the 
marriage, or acquired since, has not been described in due 
time in an inventory, or a statement in correct form, such as 
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to afford conclusive proof, it is regarded as having been 
acquired (Art. 1499). 

Advantages of Community. — The principal advantage of 
this form of settlement — oonmmrumte, d'acquMs — which must 
be made before a notary like all marriage contracts, is that 
all the moveable estate of the married persons in poseeesion 
before marriage, and which is, described in the contract, or 
any that has come to either of them during coverture, move- 
able or immoveable, remains the property of the spouse who 
owned it originally or by whom it was acquired subsequently 
to the marriage. 

Only the profits and revenues accruing from such estates 
fall under the community, and are divided in moieties. 

How to ascertain a Community. — All property is covered 
by the community except such as the husband or the wife, 
or their heirs, can prove to have belonged to either of the 
spouses respectively. This is the principle governing the 
community of acquired properties, or communauted' acquets. 

The best proof in such cases, for moveable properties, 
is the notarial deed, and especially the inventory made after 
death, as we have seen. 

If any property known to have belonged to one of the 
spouses is not found after dissolution of the marriage, by 
death or othervidse, it is assumed to have been sold and the 
proceeds paid into the community. On the happening of 
such an event, the spouse concerned is entitled to make a 
claim against the community for the amount of such proceeds. 

Example : On the day of the dissolution of the community 

the married parties possessed: — 

frs. 

1. A house estimated, valued at . 40,000 

2. Bonds and shares 50,000 

3. Furniture, &c 30,000 

Total . 120,000 
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frs. 

Eeport . . . 120,000 

The wife proves that after her parents' 

death she had an interest in move- &». 

able property, amounting to . . 16,000 
That a piece of land of similar origin 

has been sold f or . . . . 5,000 



Total . . . 20,000 
The husband proves in the same ^ay 
that the community has received 
price of different properties from 
his private estate . . 30,000 



50,000 



The community will amount only to . 70,000 

Danger of such a Community. — Some difficulties may 
arise as to how the husband or wife or their heirs are to prove 
the identification of personal goods, or the proceeds of the 
sale of those sold. 

(1) In the case of the husband, the proof can only be 
made by statement in correct form, according to law, viz., 
inventories or other authentic deeds. Agreements under 
private signature may also be used in proof, if signed and 
accepted by the other spouse, but, as against third persons, it 
is doubtful if they would have any value; the reason being 
that, if the husband has failed to take the precautions pre- 
scribed by law, of which he may not plead ignorance, he must 
suffer for his want of prudence. 

2. In the case of the wife there is a difference. It may 
be that the wife is sole heir of her parents, or that the 
husband, for reasons of economy or other motives, has not 
taken steps to obtain an inventory, thereby creating diffi- 
culties for the wife or her heirs in the matter of proving the 
assets and value of her estate. The same result might ensue 
in a case where the wife was a co-heiress with other children 
of her parents, and the co-heirs have agreed with the husband 
not to proceed to an inventory and so to share the moveable 
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properties of the deoeased wife by simple agreement under 
private signature (&). In such cases the law empowers the 
wife and heirs to make the proof of her inheritance by any 
ordinary means, such as private agreements and papers, books, 
witnesses, &c. Otherwise the wife would be the victim of 
the husband's default. 

Rule and Cautions. — The contract of community of 
acquired properties — eommunaute d'acquets — is most popular 
with the country people, and is consequently the form most 
in practice. 

As we remark (pp. 135, 157), the (.law encourages im- 
provements in the different modes of contract, and it is usual 
to introduce into the deed a clause to the effect that both 
parties, at the dissolution of the marriage, shall be allowed to 
prove the fpropres — i.e., goods acquired during coverture, 
either by succession, gift, legacy, or otherwise— by any satis- 
factory evidence. It is a duty which a notary owes to his 
clients to prepare proper schedules of all the assets belonging 
to the respective spouses before marriage. 



CHAPTER V 



COMMUNITY OF UNIVERSAL GOODS. 

Communaute Vniverselle. 

Art. 1526. 

Effect. — As the title indicates, married persons by such 
contract create a blended estate of aU the moveable and im- 
moveable property they possess on the day of marriage, or 
to which they may become entitled during coverture. It is 

(S) This proceeding, although very hazardous, is commonly adopted 
to avoid suooession duties and costs of winding-up and distribution. 
Considering the difficulty of the process later on, and the heavy fine 
incurred in case of discovery of the fraud by the registrar, such a 
proceeding should be discouraged by every legitimate means. 
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open to them, however, to limit communauU universelle to 
their moveable estate only, or to their immoveables. 

Winding-up. — The distribution of such community is sim- 
plicity itself. After dissolution of the marriage, the estate 
is valued, and the spouses — or the representatives of the one 
deceased— take a moiety each. 

Prevalence. — CommunauU unwerselle is usually adopted 
by people of limited means and persons of the peasant class. 



CHAPTER VI. 

OONTEACT OF SEPAEATE ESTATES. 

Contrat de Separation de Biens. 

Arts. 1536 to 1539. 

Similarity to the English System. — This form of Belgian 
and French contract gives the wife, in absence of community, 
the control of her estate, and is the nearest app^roach to the 
English system of settlement, from which it differs, how- 
ever, in several respects. 

Meaning of such Contract. — The characteristics of such 
a contract are: — 

1. No community in any sense. 

2. AU effects are assumed to belong to the husband, unless 
the wife can prove her title to them. 

3 . The expenses of housekeeping are borne by the husband 
and wife. 

4. The wife has the sole right to administer her estate. 

(1) No Community.— The mere declaration that the 
parties wish to have their estates separate excludes all phases 
of community. Notwithstanding such separation, the parties 
may declare a community of the benefits acquired during 
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marriage, such for example as the income derived from their 
own estates, or from their business. Such community should 
be wound up after dissolution of marriage by death in the 
same way as a legal community, unless the spouses have 
made special arrangements in the marriage contract itself. 

(2) (a) All the Goods belong to the Husband.— 

iTheoretically, as there is no community, the husband cannot 
touch his wife's estate. Difficulties frequently arise, how- 
ever, owing to the fact that, from various domestic causes, 
the spouses have allowed their personal belongings to become 
so intermixed that identification has become a physical im- 
possibility. To obviate disputes and litigation in cases of 
this character, it is generally admitted by the Courts, and 
it is very useful to declare it in the contract of marriage, that 
all the assets shall be the property of the husband except 
such as the wife can prove to have formed part of her proper 
belongings, or to be re-investments of property of which she 
was the former owner. 

(b) Except those proved to have belonged to the Wife. 

— The proofs admitted are of the ordinary character, such 
as marriage contracts, notarial acts, private agreements, 
written evidence, public knowledge, personal knowledge, &c. 

(3) Housekeeping Expenses. — The law regards house- 
hold expenses as essential for the mutual well-being of the 
spouses, and ordains that both must contribute towards them 
in accordance with their marriage contract; and, if there be 
no contract, the wife shall contribute up to the amount of 
one-third of her income. 

The wife's contribution must be paid to the husband. 

(4) Wife has the Right of Administration.— Art. 1536 

reads as follows: The mfe retains the entire management 
of her property, moveable and immoveable, and the free use 
of the income. 

Management is held to include the right to sell shares, 



156 A DIGEST OF THE LAWS OF BELGIUM 

bonds, furniture, &c., and to re-invest the proceeds in such 
securities as she thinks fit. 

The interpretation, however, is not free from doubt, and 
the aid of the Courts is frequently invoked in cases where it 
is alleged that sales which have taken place were not on fair 
terms or for full consideration, or/and that they were of the 
nature of a gift. The Article in question q)eaks of manage- 
ment only, whilst Art. 1538 lays it down that the wife 
cannot alienate her immoveables without the special consent 
of her husband, or, upon his refusal, without the authority 
of the Court. These rules should accordingly be read in 
relation to each other, and with reference to Art. 905 (c). 

The correct inference is therefore taken to be that the wife 
cannot alienate her moveable goods, or, a fortiori, her im- 
moveable property, without her husband's consent. 

Wife ceding the Management to her Husband. — It is a 

common experience that the wife gives up to her husband the 
use of her property. In such cases, the husband is only 
bound to produce, either upon demand made by his wife or 
after the dissolution of the marriage, the existing revenue, 
and he is not accountable for that consumed up to that time. 



CHAPTER VII. 

CONTRACT OF DOWRY. 

Du Contrat de Regime Dotal. 

Arts. 1540 to 1581. 

Dowry. — The dowry, under this system, is the property 
which the wife brings to her husband in support of the 
burdens of marriage. 

(c) Art. 905: A married woman cannot make donation during life 
without the assistance or the special consent of her husband, or without 
beinff thereto authorised by law. 
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It must be epecified in th© oontract of marriage, and it com- 
prises all property settled by the wife or upon her. 

The husband alone has the management of the property, 
and, although the revenue goes in aid of the costs of house- 
keeping, it may be agreed that the wife shall receive annually 
a part of it for her maintenance and personal wants. 

To be alienable during the marriage, a provision to this 
effect must be made in the marriage contract. 

Paraphernalia. — Besides describing the dower property, 
the contract provides also for the wife's paraphernalia. These 
are all the properties of the wife which have not been settled 
in dowry. In the same way as in a contract of separation 
of properties, the wife has the management and enjoyment 
of her paraphernalia, notwithstanding the fact that the 
income is destined to aid in the expenses of housekeeping, if 
all the goods are dealt with as paraphernalia. 

If no special proportion is fixed by the contract, the legal 
provision is one-third of the income. 

Belgium and France. — Contracts of dowry are exceed- 
ingly rare in Belgium. In Prance they are fairly frequent 
among the aristocracy. The object would appear to be to 
protect the estates of the wife, when they are extensive, or 
for family reasons in the case of old and titled families, 
against a reckless husband or his creditors. 



CHAPTEK VIII. 



OF OTHER FORMS OF MARRIAGE CONTRACT. 

Des autres Formes de Contrats de Mariage. 

Art. 1497. 

Forms unlimited. — In the preceding chapter five of the 
principal forms of marriage contract were mentioned, but 
these are not to be considered as exhaustive, as they may be 
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combined, modified, or amplified as the parties may deeire. 
For instance, supposing the contract for separation be chosen, 
there is nothing to stop a commmiitj which was made of all 
revenue and benefits from agreeing that it shall be divided 
after marriage between them in equal or unequal shares or 
shall belong to the survivor. 

It is often contracted that the surviving husband or wife 
shall be entitled to the whole community. 

In short, any arrangements may be made so long as they 
do not conflict with morality, or with the marital or parental 
authority, or with public order (see p. 135). 



CHAPTEE IX. 

MODEL OF A MAEEIAGE CONTKACT BETVFEEN A BELGIAN MAN 
AND AN ENGLISH WOMAN. 

Pro jet de Contrat entre Beige et Anglaise. 

Why a Model is given. — The objects in giving a model are 
principally the following: — 

(1) The great difference and contradiction between the 
English customs and laws and the Code Napoleon. 

(2) In accordance with the English custom, which allows 
the wife a certain independence and the management of her 
fortune, we think the marriage contract of separation of 
estate the most acceptable to an English woman. It is con- 
sidered, however, that a certain community could be agreed 
upon, composed, on the husband's part, of the profits made 
by his caUing and the revenue from his property, and, on the 
wife's part, of a considerable part of the income of her settled 
estate. After dissolution of the marriage by death, what 
might remain of the assets of the community should be 
destined for the survivor. If there has been a divorce or a 
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judicial separation, the law will regulate the rights of the 
parties. 

(3) It is thought that a model of a marriage contract in 
the Belgian and French form may enable an English prac- 
titioner to draw up a contract, with the necessary modifica- 
tions, on the lines suggested above. 

Model. — Before us (Belgian notary or Belgian 

consul) 

Appeared : 

1. M 

2. Miss 

Who, in consideration of their intended marriage, 
have made their Civil Conventions as follows: — 

Article 1. — Regulation of Marriage Contract. 

The parties declare they will be married under the regu- 
lations for separation of estate as laid down in Art. 1536 and 
seq.id) of the Belgian Civil Code, but with all the restrictions 
stated below. Consequently, at the dissolution of marriage, 
everything will belong to the husband, his heirs, or assigns, 
except what the wife, her heirs, or assigns can prove to be 
her own property. 

Article 2. — Administration. 

According to Art. 1536, the wife shall retain the entire 
administration of her moveable and immoveable property, or 
such as may accrue to her during coverture, and the free 
enjoyment of its revenues. 

If the wife should grant the enjoyment to her husband, 
Art. 1539 (e) shall be applicable. 

(rf) Art. 1536: .... the wife retains the entire management of her 
properties, moveable and immoveable, and the free enjoyment of her 



Art. 1538: In no oase, nor by virtue of any stipulation, own the wife 
alienate her immoveables vnthout the special consent of her husband, 
or, upon his refusal, without being authorised by the Court (p. 132). 

(e) Art. 1539: When the wife, under separation, has given up to 
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Article 3. — Charges of Housekeeping. 

Thje wife shall contribute (/) annually, from the date of her 
marriage, to the expenses of the household, up to an amount 

of francs (or one-fourth or one-half of her income), 

which she will pay periodically to her husband against formal 
receipt. 

By household expenses the parties understand everything 
which, in common language, is included in these words. AU 
clothing expenses, Hnen, jewellery, travelling, and aU extra- 
ordinary expenses having no relation to housekeeping, are 
excluded as being personal debts of the wife. The children's 
education and instruction are included in housekeeping ex- 
penses, as well as any expenses incurred through any illness 
of the ■wife. 

Article 4. — Wife's Belongings. 
The future wife declares that she stands possessed of: 

(1) As being at present in her personal possession: 

(a) (b) (c) to he fully described with 

a view to identification at the dissolution of the marriage. 

(2) Many rights arising and goods situated outside 
Belgium and specially in England. Whether these rights 
and goods are in the hands of trustees or other persons, they 
shall be ruled, in regard to their ownership, administration, or 
devolution, by the laws of the country where they are 
situated. 

The future wife also declares expressly that all the move- 
able and immoveable goods, without any exception, to which 
she may become entitled during her marriage by succession, 
legacy, gift, or otherwise, shall remain her own. property. 

her husband the enjoyment of her property, the latter is only bound, 
either itpon demand made by his wife, or upon the dissolution of the 
■marriage, to produce the existvng income, and he is not accountable 
for what has been conswmed up to that date. 

(/) Art. 1537: Each of the parties contributes to the domestic ex- 
penses according to the covenants contained in the contract; and, if 
there be no covenants on this head, the wife contributes to such expenses 
up to the amount of one-third of her income. 
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The proof of this ownership may be established in all 
countries in any way, and even by private papers and books, 
witnesses, and specially by all writings such aa indentures, 
settlements, deeds, or agreements, executed in accordance with 
English or foreign laws. 

Article 5 (ff). — Legislation. 

The parties declare that they will submit the marriage 
contract in question to Belgian legislation and jurisdiction, 
unless they are compelled by the laws of England, or of other 
foreign countries, to carry out the trusts in accordance with 
these foreign laws. 

These are the civil regulations of the marriage freely made 
and settled between the two appearing parties. 
Whereof evidence {h) . 

Drawn up and entered at in the Chancery OflBce 

of the Belgian Consul, Street, the (date), in 

the presence of witnesses, who, hearing it read, have 

signed this deed along with the contracting parties and our- 
self. Consul, acting as above said. 

(5') In marriage contracts mention is usually made here of the dona- 
tions granted by the parties to each other. It has not been done in this 
model because such donations are not usual when, as La this case, persons 
are married without community. It should be remembered, however, — 

1. That the law of the 20th November, 1896, gives to the surviving 

husband or wife the usufruct of part of the deceased's estate 
(p. 82). 

2. That husband and wife can give to each other, during the marriage, 

as weU as by wUl, a portion of the same estate, and that such 
gifts are revocable (p. 117). 

3. That gifts by marriage contract are irrevocable (p. 117). 

(A) In French: Dont acte. These two words mean: of which about 
regvlationa, deed, or agreement these presents are evidence. 



11 
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TITLE VI. 
OF SALES. 

De la Vente. 
Arts. 1582 to 1702. 



CHAPTER I. 

PRINCIPLES. 

Principes. 

Similarity with Englisli Law. — There is little to remark 
concerning sales by contract which is not in accordance with 
English law, the principles being virtually the same. 

In both countries there must be: (1) an oral or written 
agreement; (2) a subject; and (3) a price. As soon as 
these three conditions are fulfilled, the sale is perfect. The 
writing is only the proof. In Belgium, the undertaking to 
sell is equivalent to, and as binding as, the sale itself. 

Proof. — The required proof is somewhat different in 
Belgium and in England. In both countries, as regards 
moveable property, possession alone is a sufficient and good 
title. 

In Belgium : (a) The testimony of witnesses is only 
allowed to prove a sale when the amount does not exceed 
150 francs; (b) written proof by agreement under private 
signature is always advisable, regardless of amount, but may 
be questioned at any time by third parties; (c) written proof 
by private agreement is not sufficient as against third persons, 
Avhen immoveable property is concerned ; (d) proof by notarial 
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deed — acte notarie — is valid against every one for moveable 
property; and as soon as the entry (p. 188) has been made 
of the copy of the notarial deed concerning immoveable pro- 
perty at the office of the registrar — bureau des transcriftions 
— also called bureau des hypotheques (p. 188) — it holds good 
against all parties. 

The last mentioned proof — by notarial deed — is regarded 
as of such importance that Belgian law requires the convey- 
ance of immoveable property to be prepared by a notary, and, 
as it is necessary that publicity should be given to it, such 
deeds must be recorded and open to public inspection in the 
aforesaid bureau des transcriptions of the district where the 
property is situated. 

Mode of inquiry. — If anyone desires to know what im- 
moveable property a person possesses in a certain place, the 
registrar of transcriptions — eonservateur des hypotheques — 
in the district where it is situated may be requested to send 
a copy of the conveyance. It must be understood that, when 
an only child inherits from its parents, or when several chil- 
dren or other heirs inherit indivisibly, there is no deed of 
distribution, the child, children, or co-heirs having right to 
inherit the whole, in accordance with the principle of the 
Code Napoleon, that "the deceased binds the living"- — le 
mart saisit le vif (p. 84) — without being obliged to make 
immediate distribution of the estate. In this case the search 
must be made in the deceased's name. 

It is important to know that, by Art. 12 of the law of 
10th August, 1913, the registrar of state and succession 
duty — receveur de I'enregistrement et des droits de succes- 
sion — must, on request, indicate the titles of the particular 
immoveables situated in his district. A small fee is charged 
for this information. 

Notice to Foreign Owners of Belgian Immoveables.— 

In order to save them from trouble or disappointment, 
foreigners acquiring immoveables or mortgages in Belgium, 
should be warned that they must produce, to the notary who 

11(2) 
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prepares the deed, their birth certificate, or a passport, or 
an official statement giving their full names, and date and 
place of birth; otherwise the deed will not be accepted for 
entry in the bureau des transcriptions, and would be worth- 
less as against third parties. In urgent cases these official 
statements may be dispensed with, and an act of notoriety 
— i.e., the testimony of two witnesses that they well know 
the person referred to and that he is in fact the person repre- 
sented — may be substituted. 

Costs of Conveyances. Frais d' achat. — The general ex- 
penses of a deed of sale are the following: — 

(1) If not by public fl,uction: 4 to 5 per cent (a) for 
moveable property, and 8 to 9 per cent (6) for immioveabl© 
property. These high rates for moveables lead, as a rule, 
to the disposal of such effects by private agreement between 
parties, or simply by correspondence, risking whatever diffi- 
culties of proof may arise subsequently. 

(2) If by public auction: about 10 per cent (c) for move- 
ables, and 11 per cent (d) for immoveable properties. 

These charges, paid by the purchaser, include all expenses. 

(a) Registration fee, 2.70 per cent. — Duty and notary's fee and 
expenses, 1.30 to 2.30 per cent. 

(6) R^istration fee, 6.75 per cent. — Duty and notary's fee and 
expenses, 1.25 to 2.25 per cent. 

(c) Registration fee, 2.70 per cent. — ^Bills, receipts, all expenses, and 
notary's fee, 7.30 per cent. 

(rf) Registration fee, 6.76 per cent. — Bills, expenses, and fee, 4.26 
per cent. 
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CHAPTEE II. 



SALES BY AUCTION. 

Ventes Publiques. 



Section I. 

SALES OF MOVEABLES BY AUCTION. 

Ventes Publiques de Meubles. 

Who conducts the Auction. — Moveable property may be 
sold either by a notary or by a bailiff or huissier (e) . 

In large or important towns sales are often conducted by 
regular auctioneers, but a notary or bailiff must keep a com- 
plete account — proces-vei-bal — of the effects sold and prices 
realised. 

As a rule the bailiff conducts auctions of unimportant 
effects only, and such sales have not the same attraction for 
large purchasers as those conducted by a notary. 

Auctions of furniture are usually held on the premises, 
except when a collection or articles of great value or artistic 
merit are to be sold. In such cases special rooms are engaged 
for the purpose in large towns. Payment is always made 
in cash, plus 10 per cent, which is paid into the hands of 
the notary or bailiff. 



Section II. 

SALES OF IMMOVEABLES BY AUCTION. 

Ventes Publiques d'Immeubles. 

Who conducts it, and Procedure. — Auction of immove- 
ables can only be conducted by a notary, and, as in England, 

(«) HuUaier may also be translated writ-server or usher or officer 
of eoari (p. 9). 
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is announced by advertisement in newspapers and by bills 
posted iQ taverns, on public hoardings, and such places in 
the district at the discretion of the notary. The auction is 
held in the presence of the vendors or of their legal repre- 
sentatives. 

If, however, children under age or other incapables are 
interested, special formalities are required, such as the consent 
of the Court, and the sale is presided over by a justice of 
the peace. 

Other formalities are required for the special cases of sale 
after bankruptcy and expropriation. 

Fee. — As above stated, the general fees of public sale by 
auction are about 11 pier cent; but, if a purchaser ie one of 
the vendors, the fees are reduced to 4-50 per cent. 

Special Notice. — Those who desire to purchase immove- 
able property at a public auction should always consult an 
independent notary, a course that will generally be found 
much to the advantage of intending purchasers. 
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TITLE VII. 

OF BARTEK. 

De VEchange. 
Arts. 1702 to 1708. 

General Observations. — There is little diSerence to record 
between the principles governing barter in England and in 
Belgium respectively. 

Articles received in exchange become the property of each 
recipient who is a party to the transaction. This is especially 
the case between married persons, and there are no formali- 
ties governing exchange other than in buying and selling. 

Peculiarities of Belgian and French Law. — In Belgian 
and French law there are, however, certain formalities to be 
observed in the case of immoveable property. 

1. Agreements of exchange of immoveables, in order to 
be valid as against third parties (p. 188), must be made by a 
notary and recorded in the office of transcriptions— &MreaM 
des transcriptions or des hypotheques. 

2. The exchange of small properties only costs a fee of 
fr. 10 c. per cent for registration — nmtation and transcrip- 
tion duty. Other propertiee pay Ofr. 90c. per cent. If 
the exchanged properties are not of equal value, 6fr. 75 c. 
per cent must be paid on the difference, as in an ordinary sale. 

3. If the property given in exchange to a third party 
by one of the spouses is of greater value than the one received, 
the excess, estimated in money, will form a burden on the 
"community," and will be recoverable by it (p. 133) when 
the marriage comes to an end. 
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If, on the othier hand, the property alienated is of smaller 
vtdue than the one received, the spouse, who has alienated 
it, will owe to the community a sum equal to the value of the 
ex(»ss. 

4. Married persons cannot barter properties between each 
other, as the law presumes that undue influence might affect 
such an exchange. 
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TITLE VIII. 

OF THE CONTRACT OF LETTING AND HIRING. 

Du Contrat de Louage. 
Arts. 1708 to 1832. 

Similarity with Englisli Law. — In the matter of hiring 
there is little difference in principle between English custom 
and the Code Napoleon. There is, however, a great differ- 
ence in the modes of entering into the contract. 

Differences. — According to the Code Napoleon, all leasee 
for more than nine years must be executed by a notary in the 
form of an authentic deed, and recorded at the office of the 
registrar of transcriptions — bureau des hypotheques — if they 
are to be valid as against third parties; otherwise they may be 
reduced to the unexpired part of the period of nine years. 
For example: A lets his house to B for a period of twenty- 
seven years by deed under private signature — acte sous seing 
prive, s.s.p. — and after sixteen years he sells the house to 
C, without stipulating that the agreement with B shall be 
respected. C will be entitled to compel B to quit after the 
eighteenth year, i.e., at the end of the second period of nine 
years. 

This restriction of B's rights is made on the ground that 
the Code Napoleon holds that a lease for more than nine 
years would be equivalent to the cession of owner8:hip. 

Rights of the Lessee. — The lessee has a right to sublet, if 
no stipulation has been made to the contrary. 

All written contracts of lease expire on the stipulated day; 
but, if the tenant remains longer in possession of the leased 
property, a new lease begins, which is regarded as an un- 
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written agreement in accordance with local custom. This is 
one of the few cases in which the Code Napoleon has retained 
the principle of custom. 

Duration. — A lease is not dissolved by the death of the 
lessee, or by that of the lessor. 

Contracts for more than twenty-seven years are compara- 
tively rare in Belgium . No contract may be for more than 
ninety-nine years, but so long a period is extremely rare. 

Houses in Belgium axe usually let for three, six, or nine 
years, and the lease is entered into by private agreement 
between the parties, which it is advisable to get recorded at 
the bureau de I'enregistrewent. The fee (a) to be paid is 
very small. 

Landlord and Tenant. 

Lease or Bail. — If a house or aparttuent is hired in Bel- 
gium, it is always advisable to execute a lease, stating in a 
few words the names of the parties, the rooms or house let, 
and their condition, the period and the rent for which they 
are let, the inventory of the furniture — if any — and its valua- 
tion, the terms of the lease, and also the date at which notice 
to quit has to be given. 

Taxes. — It should always be settled beforehand what taxes 
the tenant has to pay, if any. 

1 . Contributions foncieres, or land taxes, which are gen- 
erally paid by the landlord . 

2. Contributions persotmelles, or taxes on windows, rent, 
furniture, servants, horses, and dogs, &c. 

3. In several towns, in Brussels and its suburbs for in- 
stance, there is an additional tax to be paid on the furniture 
for the benefit of the province, and on the rent of the house 
for the benefit of the town. 

The personal contribution, except that on rent, and the 

(a) Viz., 50 centimes for leases up to 500 francs a year. 

1 franc for leases above 500 francs, but under 2,000. 

2 francs for leases above 2,000 francs, but under 10,000. 

3 franca for leases above 10,000. 



AND OF THE FRENCH CODE NAPOLEON. 171 

additional tax are due for the whole year, even if the tenant 
occupies the house for some months only, provided he entered 
the house before the 1st of April. If the tenant only occupies 
the house after that date, taxes are not generally demanded. 

It is always better to have these points expressly settled in 
the lease. 

Tenant's Obligations.— As a rule, the rent fixed^ by the 
lease has to be paid in advance monthly or quarterly at the 
landlord's residence. 

The tenant is bound to keep the house furnished, otherwise 
the landlord can break the lease, attach the tenant's goods, 
and have them sold to pay the rent, an indemnity, and the 
necessary repairs. 

The tenant is presumed to have received the house and fur- 
niture — if any — in good condition, and is bound to leave 
them so. Special attention should therefore be paid to the 
inventory of the furniture and the description of the rooms 
or house. 

The tenant is bound to repair, before the expiration of hie 
lease, all damage done to the house by himself, his family, or 
servants. 

Notice to Quit. — This is one of the only civil matters 
ruled by custom, and not by law, if nothing is said about it 
in the lease. 

In Brussels the notice, between landlord and tenant, must 
be given as follows: — 

(a) A week before a new term begins, if the rooms are 
hired by the week. 

(b) One month, if hired by the month. 

(g) Three months, for a whole house hired for three, six, 
or more months. 

The best way of giving notice to quit is to send a registered 
letter to the landlord and receive his acknowledgment before 
thet notice is actually due. If the landlord does not reply, an 
oflGcial notice must be sent by a huissier (p. 9) before the 
time for notice has expired. 
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TITLE IX. 
THK CONTRACT OF CIVIL PARTNERSHIP OR COMPANY. 

Du Contrat de Societe Civile. 
Arts. 1832 to 1873. 

Object. — The civil partnership, or company, has for its 
object to place at the disposal of the partners a certain pro- 
perty or right, for the purpose of sharing any profits that may 
result. This partnership is analogous to the commercial 
partnership of companies, but it differs considerably in the 
essential formalities to be observed, and in many other 
respects also. 

Differences between Commercial Companies and Civil 
Partnerships. — Civil partnership is ruled by the Civil Code, 
whilst commercial companies are ruled chiefly by the com- 
mercial code. 

The object of the latter is trade, whilst the civil partner- 
ship only exists for such purposes as are explained hereafter, 
and has no relation to trade. 

While commercial companies are more numerous, and 
their shares are subscribed for in cash, and while generally 
the money represents the capital of the company, in the 
civil partnership, or company, the greater part of the capital 
consists of moveable or immoveable property. 

Commercial companies involve numerous formalities, all of 
which it is extremely important to observe; civil companies 
have less exacting responsibilities . 

The aim of commercial companies is to obtain the largest 
possible profits, even if considerable risks are incurred in the 
course of trade or industry; the aim of the civil partnership 
is to obtain, as a rule, small profits, ^cured by the income or 
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by the natural yield of such effects as form the capital of the 
partnership. 

As previously stated, before a commercial company can 
begin to trade it is necessary to comply with numerous for- 
malities, publication of articles, &c., as will be seen later; 
civil companies, or partnerships, are not under the same 
necessity. 

There are seven kinds of commercial companies, whilst 
there are only two kinds of civil companies or partner- 
ships — general and private. 

General partnerships include all the property, moveable 
and immoveable, belonging to the partners. Private eivil 
partnership only applies to certain determinate objects, or 
to profits to be derived therefrom. 
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TITLE X. 
OF LOANS. 

Des Prets. 
Arts. 1874 to 1914. 

Constitution and Evidence. — Any loan which exceeds 
150 francs must be recorded in writing, and cannot, as a 
rule, be proved by oral evidence, except when the negotiation 
is begun by writing. In commercial matters a different rule 
prevails (p. 225). 

Reference will be made here to such loans only as involve 
payment of interest. 

They must always be agreed to in writing, and it is un- 
necessary to dwell again on the importance of having such 
deeds executed notarially. A creditor armed with a notarial 
deed may sometimes be preferred to another creditor who 
possesses merely an ordinary deed under private signature — 
acte sous seing prive, s.s.p. — the authenticity of which has 
not yet been proved. 

This is due to the fact that the notarial deed bears in 
itself proof of its own authenticity, whilst the acte s.s.p. 
must have its validity legally proved by its holder (p. 125). 

The simplest and most economical method of obtaining 
repayment of a loan is to require the borrower to accept a 
bill, besides giving him a receipt. Such bill will secure an 
almost immediate judgment in the commercial court if the 
bill is unpaid at maturity. 

Interest. — It is not permissible to state in any loan agree- 
ment that the interest shall be cumulative unless such intereet 
is one year at least in arrear. 
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Interest lapses by prescription after five years. 

In civil matters the legal interest in Belgium is 4| per 
cent; in commercial mlatteie it is 6^ per cent (a). The 
parties are at liberty to agree to any higher rate of interest, 
and the Court will enforce payment of such interest, unless 
obtained by false pretences, or by other means punishable 
by the criminal law. 

Annuities. — The loan takes the name of annuity when, 
instead of paying back the capital separately, plus interest, 
the borrower repays by annual instalments which include 
partly capital and partly interest. This annuity is always 
redeemable, but it may be agreed between parties that it shall 
not be so before ten years have elapsed, or without previous 
notice having been given. An annuity can be attached in 
the hands of those who have paid it. Law of 15th August, 
1854. 

Model. — A model of a written agreement for a loan is 
given on page 127. 

(a) It may well be, however, that these rates wiJl be altered after 
tiie war. 
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TITLE XL 

OF DEPOSIT AND SEQUESTRATION. 

Du Depot et du Sequestre, 
Arts. 1915 to 1964. 

Proof of Deposit. — In accordance with the general prin- 
ciples of the Code Napoleon, a voluntary deposit, whose value 
exceeds 150 francs, must be proved in writing. Where 
receipts are not usually given, any evidence in writing naay 
be adduced to prove the deposit. ' 

If there is no writing to prove a deposit exceeding 
150 francs, the admission of the person who is alleged to 
have received the deposit is accepted as true. 

These rules are not binding if the deposit has been necessi- 
tated by fire, war, travel, or by lodging in a hotel or boarding- 
house. In such cases, the law presumes that the person 
making the deposit has had no time to obtain a receipt, 
or that it is not customary to give receipts in such circum- 
stances. 

Innkeepers' and Hotelkeepers' Responsibility. — Inn- 
keepers and hotel and boarding-house proprietors are respon- 
sible for the theft of or damage to the goods of travellers 
lodging in their houses, but the liability is restricted to 
those goods which travellers usually carry with them. 

The law of the 22nd July, 1897, limits the liability to 
1,000 francs, unless the deposit consists of cash, banknotes, 
precious stones, or similar valuables which the traveller has 
actually handed over to the landlord or his agent. 

Sequestration. 
Sequestration of goods is governed by the same rules as in 
England, and the trustees are chosen by agreement or ap- 
pointed by the Court. 
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TITLE XII. 
OF GAMBLING CONPRACl'S. 

Des Contrats AUatoires. 
Arts. 1964 to 1983. 

Gambling and Betting, or Jeu et Pari. — The law will 
not sanction an action for gambling or betting debts, in- 
curred at cards, roulette, &c. It is otherwise if incurred in 
speculation not purely hazardous and where there is an 
element of skill, such as races, pigeon shootingi billiard com- 
petitions, boxing matches, &c. 

The law has no remedy, however, for those who, having 
loet in such gambling or betting transactions, and haVing 
paid their debt, wish to recover it, such transactions being 
regarded as immoral. 

Speculation on the Stock Exchange has given rise to 
numerous judgments in cases where the speculator wished to 
recover his deposit from the stockholder. Such cases cannot 
well be decided by simple principles, and are generally in- 
vestigated on their individual merits. 

Annuity Contract on the Life of a Third Party. — It is 

allowable by the law to have an interest in the life of another 
person, whether such contract is made with a view to profit 
or not, subject to the condition that the formalities of the 
law be observed . If, however, the annuity is on the life of a 
person suffering from an illness of which he dies within 
twenty days from the date of the contract, the agreement is 
void. . 



B. 



12 
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TITLE XUI. 

OF PROCURATION OR POWER OF ATrORNEY. 

De la Procuration. 
Arts. 1984 to 2010. 

Definition. — ^A power of attorney is an agreement or deed 
by which one person grants to another the right to do certain 
things in the grantor's name. It may be given in writing 
or verbally, and it may be general or special, express or 
implied. 

Remuneration. — If no written, oral, or implied agreement 
exists as to remuneration, none can be claimed by the person 
acting under the power. As above stated, an agreement 
to remunerate need not be in writing, but merely implied. 
It is implied when, for instance, a notary or a lawyer accepts 
such powers in the course of his professioaal duties, or is 
present at certain judicial acts. 

Married Women. — ^Married women require the consent of 
their husbands before they can give or act under such power. 
However, a woman who has reserved for herself in her con- 
tract of marriage the right to administer her property can 
give, without her husband's consent, the same right to a 
third person. 

Termination. — The power is terminated when either the 
constituent or the attorney dies. In the latter case, the 
attorney's heirs are bound to attend to the constituent's affairs 
so as to safeguard his interests. All acts done by the attorney 
before he knows of his principal's death are valid. 

Forms. — ^All procurations giving power to convey im- 
moveable property or immoveable rights must be granted 
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by notarial deed, e.g., for seJling, dividing, mortgaging, or 
exchanging immoveables; but procuration for administra- 
tion, or buying property, or to represent the interested party 
in drawing up an inventory, may be given by agreement 
undex private signature. 

Fees. — The fees to be paid to the notary for making a 
general procuration are 20 francs, and 12 francs for special 
power. The jregiistnation duty in all oases is 2fr. 40 c.; 
there is also a small stamp duty of 50 c. or Ifr., in accordance 
with the dimensions of the paper used. 



12(2) 
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TITLE XIV. 

OF SECUBITY. 

Du Cautionnement. 
Arts. 2011 to 2042. 

Obligations of the Surety. — When there is an obliga- 
tion to find security, the person acting as surety must, if 
the creditor so require, be domiciled in the district of the 
court of appeal where the security is given . 

If the debt is paid by the surety, all the rights of the 
creditor pass to him. The person guaranteeing the debt 
cannot, as a rule, be called upon to satisfy the creditor unless 
the debtor has been adjudicated a defaulter, either in whole 
or in part. The surety may then be sued for the deficit. 

A person who is liable jointly and severally with the debtor 
has no special rights, and is liable to pay forthwith if the 
co-debtor has refused or is unable to do so. 

Fees. — Registration duty on any agreement containing 
security is 1 fr. 40 c. per cent of the amount secured. The 
fee payable to the notary varies from fr. 60 c. to fr. 75 c. 
per cent, according as the security is of the nature of a mort- 
gage or not . 

Advice. — Between merchants collateral security for the 
payment of money lent can be obtained most economically 
by getting an accepted bill from the borrower, and having it 
countersigned for security — pour aval — by the person who 
guarantees the payment. This ensures the promptest judg- 
ment in the commercial court against both persons. 
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TITLE XV. 

OF THE 8ET1"LEMENT OF ACTIONS. 

Des Transactions. 
Arts. 2044 to 2058. 

Proof. — The terms of settlement of an action which the 
parties are compromising must be in writing. 

Effect. — These having been agreed upon, the parties 
cannot afterwards repudiate them on the pretext that they 
did not understand the law, or that they had made some legal 
mistake, or that in the result they have suffered hardship. 

Fees,' — The fee for registration of a compromise is 
2 fr. 40 c, but a further fee may be du6, proportioned to the 
amount involved: e.g., Ofr. 65 c. is charged in the case of a 
reoeipt, Ifr. 40 c. per oent if it contains an obligation to 
pay a certain sum, 2fr. 70 o. per cent if the deed conveys 
moveable property, and 6fr. 75 c. per cent if immoveable. 
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TITLE XVI. 

OF PERSONAIi ARREST IN A CIVIL MATTER. 

De la Contrainte par Corps en Matiere Civile. 
Arts. 2059 to 2070. 

The laws of the 21st March, 1859, and 27th July, 1871, 
have abolished imprisonmeiit for civil matters or debts. Im- 
priBonment can only be inflicted by the Court for criminal 
offences, or to ensure payment of damages when the guilty 
party has acted wickedly or in bad faith. 
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TITLE XVII. 

OP PLEDGE. 

Du Nantissement. 
Arts. 2071 ^2091. 

Pawning and Antichresis. — A pledge is a contract by 
which a debtor places a thing in the hands of a creditor as 
security for the repayment of his debt. A pledge of move- 
ables is called pavming or gage, and of immoveables anti- 
chresis or antichrese. 

Advantages. — Pledging gives the creditor holding such 
pledge a preferential claim over all other creditors. 

Conditions. — The creditor must prove, beyond any doubt, 
the existence of the debt with regard to which the pledge 
was given. To place the matter beyond doubt in non-com- 
mercial matters, it is essential that the contract be entered 
into by notarial deed or registered agreement. 

Moreover, it is necessai-j- that the goods given in security 
be in possession of the creditor or of some third person as 
may be agreed. A person to whom a debt is due has the 
right to pledge it. 

This is done by transferring the title of the claim by a 
notarial deed from the original creditor to the person to whom 
he desires to pledge the claim, and by officially notifying 
the transfer to the debtor. This last formality is unnecessary 
if the debtor himself signs the act of transfer. 

Creditor's Powers. — If the debtor fails to fulfil his obli- 
gation, the creditor must petition the court of first instance 
for leave to sell the pledge and to apply the price to satisfy 
the debt. 

The holder of the pledge is entitled to the interest or 
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produce of the pledge, which he must place to the credit of 
the debtor in respect of any interest due by the latter. 

Pawnbrokers. — The pawnbroking system obtaining in 
England is not practised in Belgium. 

There is only one kind of pawnshop in Belgium, which is 
a municipal estabKshment, as the law does not allow any 
person to deal habitually in pledges. These municipal shops 
are officially called monts-de^ete (a), and have existed for 
many centuries. 

Management of the Monts-de-piete. — Under control of 
a committee specially appointed by the local authorities, the 
monts-de-piete advance small sums of money on the security 
of moveable goods, at low interest and for short periods. If 
not redeemed, or if the period be not extended by paying the 
interest at the end of the term, the pledge is sold, and after 
payment of the loan and interest, the balance of the price 
realised is returned to the borrower. 

It often happens in Belgium that persons going on holiday 
lodge their jewels and papers at the mont-de-piete for safe 
custody, under the cover of a small loan of money. 

This practice is regarded as an abuse of the proper function 
of the mont-de-piete. 

Antichresis.^ — The rules applicable to the legal system of 
pawnbroking apply also to antichresis. 

Fees. — If the agreement is brought to the registration 
office the registration fee will be Oiir. 65 c. per ceoit for 
pawning and, for antichreedts, 2fr. 70 c. per cent. The re- 
muneration payable to the notary for the deed of pledge is 
regulated by a progressive scale from fr. 75 c. to fr. 95 c. 
per cent. 

(ff) The lower classes often call the mont-de-piete: (a) Lombard, 
a name recalling the first pawnbrokers In Belgium, who came from 
Lombardy; (b) ma tante, while the pawnbroker is referred to in Eng- 
land as my uncle — both being persons to whom debtors often apply for 
money; (c) le clou — the nail — ^becanse the watches, rings, etc. given 
in pawn were formerly aospended on nails. 
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Commercial Pledges. — The laws relating to commercial 
pledges — 5th of May, 1872 — differ to a great extent from 
those governing the civil system. 

According to the enactment quoted — 5th May, 1872 — 
commercial pledges are exempt from the formalities required 
for the validity of a non-commercial pledge. 

Registration is not required for a commercial pledge, as 
the conditions of the transaction may be proved between mer- 
chants by their books, or by the civil proof admitted also by 
commercial law. 

There is one essential condition, iHz., that the goods be 
handed over as a pledge to the creditor or a third person. If 
the pledge remain in the hands of the debtor the contract 
is void. 

If the debtor fail to pay the debt at maturity, the creditor 
may apply to the president of the commercial court for 
authority to sell the pledge. 

Warrants. — This sort of commercial security is called 
warrant in Belgium as in England, but it is not much in 
vogue. It is governed by the law of the 18th November, 
1858. 
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riTLE XVIII. 

OF PRIVILEGES AND MORTGAGES. 

Des Privileges et Hypotheques. 
Law ofl^th December, 1851. 



CHAPTEE I. 

GENERALITIES. 

OeneraliUs. 

Mortgage Law or Loi Hypothecaire.^ — The law of the 
16th of December, 1851, called mortgage law, has taken the 
place of Arts. 2092 to 2219 of the Code Napoleon. 

Difference between Belgian and English Systems^— 

The Belgian and French system of mortgaging and pre- 
ferring one creditor to another differs greatly from the 
English system. It is therefore proposed to deal with the 
matter in some detail. 

Principles of Publicity. — The principle dominating the 
whole matter is, that under the Belgian system a secret mort- 
gage can hardly ever exist. The State accordingly provides 
that all transfers of, or burdens upon, real property shall be 
officially registered for the protection of the public and all 
ooncerned. \ 

There is accordingly in every district — arrondissement — 
of Belgium a special office where all dealings conoeming 
such property must be recorded, before they can have any 
validity as against thii-d parties. 

Mortgage Offices and their Different Appellations.' — 
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These offices are called bureaux des hypotheques, and the 
chief clerks consermteurs des hypotheques. 

As they also record or transcribe notarial deeds of convey- 
ance of property (p. 188), they are likewise known as bureaux 
des transcriptions, or, according to their various other func- 
tions, they are also called bureaux des inscriptions (p. 191), 
caisses des consignations (p. 123), &c. 

No Chattel Mortgages. — Chattel mortgages, as in 
England, are unknown in Belgium and in Prance, with the 
«xoeption of mortgages on ships (p. 231). 

Importance of Publicity. — The importance of registration 
is shown by the following examples: — 

A sells his house to B, and later on sella it to C, who is 
unaware that the house has already been sold to B. If C 
registers his conveyance at the bureau des transcriptions — 
or des hypotheques — before B takes this precaution, C will 
be the sole legal owner of the house, and B will have no 
title. His only remedy will be against A. 

A has a house valued at 20,000 francs. He borrows from 
B 10,000 francs, secured by mortgage on the house. A few 
days later A obtains another loan of 15,000 francs from 
C, again mortgaging liis house as security. If C gets his 
mortgage recorded at the bureau des inscriptions before B 
he will be the first creditor to be paid, should the house be 
sold, while B can only claim payment after Cs loan has 
been satisfied. 

Object. — It must be remembered that the ownership of 
real estate in Belgium is generally vested in many persons, 
which is rarely the case in England. It may even be said 
that there is scarcely any individual who does not possess 
some interest in real property, more especially in country 
districts. It follows that transactions relating to immove- 
able property are extremely numerous, and that the law, 
regulating them for protective purposes, requires to be vigi- 
lant and stringent. 
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Division of the Chapters. — The title of the civil code 
called ■privileges et hypotheqties is divided into three chapters, 
dealing with: — 

Chapter II. — Conveyances of property or mutation. 

Chapter III. — Primleges or preferential claims. 

Chapter IV — Mortgages. — Of these, the coroUariee are: 
transcription or registration, inscription, and mar- 
ginal mention. 

AU these have their appropriate records at the office, whose 
generic name is bureau des hypotheqnef (p. 187). 



CHAPTEIi II. 



COXVEYANCES OF PROPERTY. 

Transmission de Propriete on Mutation. 

Transcription or Registration. — All deeds between living 
persons conveying or affecting immoveable property must be 
recorded in a special register at the bureau des hypotheques 
in the district where the immoveables are situated. 

This rule applies to sales, exchanges, donations, &c., but 
not to property, which ai'e conveyances by reason of death 
(p . 106) . Legacies of immoveable property must be recorded 
as well, because the property is delivered to the legatees by 
the heirs (p. 113), in accordance with, but not directly by 
the deceased's will. 

Exemption from this obligation to register conveyances is 
granted to mortgages or privileges which have to be in- 
scribed, as wiU be seen later (p. 191). 

All judgments concerning real property and all leases for 
more than nine years — such leases being held to diminish 
the value of immoveable property — must be recorded. 

Example: — A marriage contract of universal community 
must likewise be recorded, because it implies a sale by the 
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husband and wife of their immoveables for the benefit of the 
community, which is regarded as a third party. 

Delay. — The registration of such deeds must be effected 
within two months of the date of signing the deed, and the 
notary is responsible for seeing that this is done. 

Non-Registrable Deeds. — Private deeds — i.e., agree- 
ments or deeds under private signature — are not recorded 
unless they have been deposited by the subscribers with the 
minutes of a notary (a) . The consequence is that all deeds 
of sale, exchange, gift, and leases for more than nine years 
must be executed before a notary to be valid as against third 
parties. The same rules apply to powers of attorney which 
give a third party the right to act for one of the parties inte- 
rested in immoveable rights. 

Publicity. — The register of the bureau des hypotheques 
is open to the public, and anyone may obtain a copy or extract 
of a deed therein recorded upon payment of a small fee. 

Fees. — The registration duty to be paid to the consertm- 
teur des hypotheques is 1 fr. 25 c. per cent of the value of 
the property sold, exchanged, &c., plus some small clerical 
charges . It is paid by the notary when the deed is registered 
— law of 7th Deoember, 1902, Art. 10. 

(ffi) To deposit with the minutes of a notary is to hand over to a 
notary, for custody in his minutes or official papers (p. 31), a private 
deed or agreement or an official copy, whose preservation is of great 
importance, or whx>se delivery is ordered by law or by judgment of the 
Ooart. Such deposited papers are annexed to the deed drawn up by 
the notary and narrating the deposit. 
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CHAPTER III. 

OF PEIVILEGES. 

Des Primleges. 
Arts. 12 to 40 — Law of the l&th December, 1851. 

Definition. — When the vendor of an immoveable property 
has not received the full price at the time of signing the 
contract, he holds a lien — primlege — on the property sold, 
and has a first claim against the purchaser for the unpaid 
balance. 

Privilege or lien may therefore be defined as the vendor's 
right to be preferred to other creditors, even to mortgagees. 

Properties subjected to Privilege. — While a mortgage 
can only be given over immoveable property, lien or privilege 
may bind either immoveable or moveable property. 

1. Privilege. — The following, among others, are privi- 
leges over moveable and im-moveahle properties : — 

1 . Over all the Moveables. — There is a privilege over all 
the moveable goods of the debtor for: (a) court expenses; 
(b) funeral expenses; (c) expenses of the last illness; 
(d) visages of servants for the year; (e) supplies of provisions 
or furniture obtained from retail dealers within the previous 
six months. 

2. Over Special Moveables. — There is a privilege over 
certain special moveable goods of the debtor: 

(a) Rents are privileged over the furniture of a lease- 
hold house or farm; (b) expenses for seeds are privileged 
over the harvest crops; (o) bonds are privileged over pledges; 

(d) expenses of maintenance over the goods maintained; 

(e) unpaid price has a privilege over the furniture itself; 

(f) costs of carrying goods are privileged over the goods 
carried; (g) the correction of errors committed by function- 
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allies is privileged over the sum deposited as security on their 
taking office. 

3. Over Immoveables. — There is a privilege over im- 
moveable property only: 

(a) Of the vendor, as above stated, over the property sold; 
(b) of the person exchanging property of greater value for 
property of less value, i.e., over the latter; (c) of the donor 
over the property given; (d) of co-heirs over the property 
divided amongst them; (e) of architects, contractors, masons, 
over the property they have contracted to erect or repair. 

Formalities. — As previously stated, transfers or convey- 
ances become valid as against third parties by transcription 
or registration ; privileges and mortgages become so by their 
inscription at the same bureau des hypotheques, which also 
bears the name of bureau des transcriptions and bureau des 



The formalities of inscription are briefly as follows: — 
1. Privileges over immoveable property are recorded ex 
officio at the bureau des hypotheques by the conservateur des 
hypotheques himself, after the conveyance itself has been 
recorded. 2. Privileges over moveables need not be recorded 
in order to hold good against third parties, but persons 
claiming such privileges must establish their claim by the 
ordinary rules of court. 

There is, however, one exception: the law of 1851 grants 
a lien or privilege to a vendor of industrial machines over 
the machine sold; but this privilege only holds good for two 
years, and, in order to be valid against third parties, the law 
requires the invoice of the machines to be registered at the 
commercial court within fifteen days of their delivery. 

3. The privilege given to architects, builders, &c., also 
requires certain formalities. 

Duration. — As a rule, privilege or lien holds good for 
fifteen years, but may be prolonged for a similar term by 
renewing the inscription before the expiration of the firat 
term. 
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CHAPTER IV. 

OF MORTGAGES. 

Des Hypotheques. 
Arts. 41 to 134 of the Law of the 16th December, 1851 . 

Properties capable of being Mortgaged— Mortgages can 
afiect immoveable properties only. 

There is, however, one exception, viz.: ships, although 
moveable, can be mortgaged (p. 231). 

A mortgage is a real right (p. 71) or charge on the pro- 
perty mortgaged. It attaoh^es to the property into whoee- 
eoever hands it passes. 

Principle of Mortgage.— The civil code based the prin- 
ciple of mortgage on that of the Eoman Digest of Justinian : 
Hypotheca est tota in toto et tota in qudlibet parte. 

Definition.- A mortgage, like a privilege, is the prefer- 
ential right of the creditor to be paid out of the proceeds of 
the sale of the immoveable property before any other ordinary 
creditor, except the privileged. 

Kinds of Mortgages.— There are three kinds of mort- 
gage: (1) legal, (2) conventional, (3) testamentary. It may 
be as well to mention here that the law relating to mortgages 
in Belgium is not quite the same as in France. 

(1) Legal Mortgages.- These are: (a) The mortgages 
which a married woman has over property of her husband to 
which she has a claim; she can obtain them by judgment, 
even during coverture, if her dowry or her private property 
is imperilled. 

(b) Mortgages of minors and interdicted persons over the 
property of their guardians, as a guarantee for the good ad- 
ministration of the latter. 
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(c) Mortgages in favour of lunatics over the properties 
of the administrators of their affairs. 

(d) Mortgages of state, district, or public establishments, 
over the property of contractors and administrators who are 
accountable to them. 

(2) Conventional Mortgages.— Conventional mortgages 
are the most frequent. They are constituted by an agreement 
between parties. As already stated, such agreements must 
be made before a notary. 

If the parties do not reside in Belgium the deed must be 
executed by the Belgian consul in the foreign country where 
they reside. 

Value of English Deed. — There appears to be a common 
but erroneous impression in England, that a deed of mortgage 
on property in Belgium is valid if signed by or in presence 
of an English notary or solicitor. Such a deed, however, 
does not entitle the English creditor to any right against 
third parties. It is therefore advisable to have it prepared 
by a Belgian consul, or to send a power of attorney, executed 
before a consul, to some person in Belgium who will act on 
behalf of the British mortgagee or niortgageor, and who will 
fiign the necessary document before a Belgian notary. 

Formalities. — The Belgian notarial deed by which a con- 
ventional mortgage is created must describe most accurately 
the boundaries of the property to be mortgaged, and the 
amount for which this security is given. 

The notary then prepares a document called a bordereau 
in duplicate, giving all necessary information concerning the 
creditor, the debtor, the deed, the amount lent, and the pro- 
pertj'' charged. This document he hands over to the con- 
servateur des hypotheques, who copies it into his records, 
and notes on one of the bordereaux, which is returned to the 
notary, that this has been done. 

When all these formalities have been complied with, the 
notary hands the mortgagee a copy of the deed called 

B. 13 
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grosse (6) (p. 34), which gives him aright to sell the mort- 
gaged property, if the mortgageor fails to fulfil his obU- 

gations . 

The date of the mortgage is that on which the grosse aad 
-bordereau were lodged at the office of the conservateur des 
hypotheques for registration. 

These formalities, concerning only the inscription in the 
registers of the bureau des hypotheques of a summary of the 
mortgage deed, are called formalities of inscription, in con- 
tradistinction to those of transcription, or the complete 
copying of the deed of conveyance. 

Fees.— The registration fee to be paid in the bureau de 
Vmregistremmt is Ifr. 40 c. per cent on the amount of 
the borrowed money, whether secured by mortgage or not. 

The registration fee to be paid in the bureau des hypo- 
theques is only 1 fr. 30 c. per thousand of the sum secured by 
mortgage. 

The remuneration of the notary is on a fixed scale, varying 
from Ofr. 10c. to Ifr. 50c. per cent according to the 
amount of the principal. 

Sale of Mortgaged Property.— If the mortgageor's pro- 
perty is sold publicly, the proceeds belong to the mortgagees, 
who are paid according to their rank, as first, second, or third 
mortgagees, and the surplus, if any, goes to satisfy the claims 
of ordinary creditors, called in French creanciers chiro- 

graphaires. 

The sale of the mortgaged property necessitates many 
formalities, but much trouble may be avoided— when the 
mortgagee ranks before all other creditors— if the notary 
inserts in the mortgage deed what is called the stipulation de 
vote poree— Art. 99, law of the 15th August, 1854. This is 
to the effect that, if the mortgageor does not keep his coye- 
nante, the mortgagee shall have the right to recover his prin- 
cipal by a voluntary public sale. He obtains this right on 
condition that he has the first rank of inscription, and that 

(6) The annotated bordereau is attached to the grosse. 
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the stipulation of voie paree (c) has been made public by 
inscription at the bureau des inscriptions. 

Mortgage for Future Debts.— It is not lawful to mort- 
gage property for a future debt. This would be an obligation 
without consideration (Art. 1131), and is therefore forbidden. 
There is, however, one exception, viz., when the mortgage 
is taken as security for money to be paid from time to time 
into bank, which is called ouverture de credit, or opening of 
credit. 

The interest of money secured by mortgage may, however, 
be secured for three years to come. 

3. Testamentary Mortgages.— Testamentary mortgages 
are those created by the testator over his real estate, for 
behoof of such persons and on such conditions as the deed of 
mortgage states. 

Duration of Validity.— All mortgages, when recorded, 
hold good for fifteen years, but they may be renewed for a 
further period before the expiration of that time. If this is 
not done, they may be renewed subsequently, but they lose 
their priority. 

The creditor always has a right to restrict or even cancel 
his mortgage, but this must be done by notarial deed. 

Marginal Notes. — Attention has already been drawn to 
the fact that documents conveying immoveable property must 
be entered in the records of the conservateur des hypotheques, 
such entry being called transcripticm. It was also mentioned 
that certain rights, called privileges, require to be recorded 
in the same register, but need not be fully copied. 

Certain other facts or rights have also to be mentioned in 
the records, in order to warn the public; these do not require 
either to be transcribed or inscribed, but may simply be 
mentioned in marginal notes relating to the transcription 
or inscription of the property concerned. 

(c) Voie paree, literally translated, prepared way. 

13(2) 
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Marginal notes or mentions marginales are therefore 
their official designation. 

This is done chiefly to warn interested persons of any liti- 
gation or restriction affecting the property. 

Example: A mortgage for 10,000 francs has been recorded 
in the register of the conservateur des hypotheques. After 
two years the mortgageor has paid back 5,000 francs to his 
creditor, who has g^ven replevin, or mainlevee, for that sum. 
This fact is then mentioned by the conservatew des hypo- 
theques on the margin of his record. 

The conservateur des hypotheques is liable for any error 
or omission in his register, including the marginal notes. 

Practical Advice. — It is apparent, therefore, that only a 
negligent or ignorant person would sign a deed concerning 
real property, or make an advance on such property, without 
having obtained from the registrar of mortgages documents 
explaining to him exactly what the position of such property 
is, and whether or not there are any charges or actions 
pending regarding either a loan or a sale. 

A notary should therefore be consulted in all mortgage 
transactions, and, if necessary, he may be relied upon to 
insert the stipulation de voie paree. 
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TITLE XIX. 

COMPULf-OKY EJECTMENTS. 

Expropriation Forcie. 
Law of 15th of August, 1854. 

When Applicable.— If a debtor fails to meet his liabili- 
ties the creditor may petition the court of first instance to 
proceed to an ejectment of the debtor from his immoveable 
properties or immoveable rights. This is done when the 
debtor has no moveable effects. 

The law of 15th of August, 1854, is applicable to immove- 
ables only. 

On what Goods. — A creditor cannot attach property 
belonging jointly to different owners. He must accordingly 
apply to have the property divided in order to maintain his 
right against the part owned by his debtor. 

If the debtor possesses different properties, those over which 
the creditor has mortgages must be the first from which the 
debtor is ejected; the others may only be attached if the 
proceeds of sale of the mortgaged properties are insufficient 
to satisfy the creditor. 

Formalities for Ejectment. — The power of ejectment is 
obtainable only if the creditor's title is authentic, i.e., estab- 
lished by a notarial deed (Art. 10). 

The formalities are numerous, and so also are the regula- 
tions for the distribution of the proceeds of sale. 

It is scarcely necessary to emphasize the advantage enjoyed 
by the first mortgagee in rank, which entitles him to the 
privilege of stipulation de voie puree (p. 194). 
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TITLE XX. 

OF PRESCKlPTiON. 

De la Prescription. 

Arts. 2219 to 2281. 

Rule.— Prescription has, for all practical purposes, the 
eamo interpretation under the Code Napoleon or the laws of 
Belgium as in EngUsh law. It is accordingly not proposed 
to give any specific definition of it. 

Exceptions.— Certain circumstances may suspend or even 
interrupt prescription. As, for example, in the case of 
persons who are legaUy incapable of defending their rights, 
such as minors, lunatics, &c., the old principle of Eoman 
law survives: Cmtra nan valentem agere nan currit pre- 

scriptio. 

Prescription is not applicable as between husband and 

wife. 

Duration.— If a sum of money is payable at a certain date, 
the prescriptive right to it runs from that date only. 

The duration of prescription varies according to the nature 
of the right. The most important periods after which a 
creditor is debarred from suing are: — 

1 . Six months.— For claims of professors, innkeepers, em- 
ployees, clerks, or servants who are paid monthly. 

2. One year. — For claims of doctors, surgeons, chemists, 
sheriffs, merchants— except against other merchants— owners 
of boarding-schools. 

3. Two years. — For claims of a/mues — solicitors — ^for busi- 
ness already settled. 

4. Three years. — For claims on stolen properties. 
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5. Five years. — Claims of avouis for business stiU 
pending, charges of judges and aooues for documents de- 
posited with them. Payment of interest, rents, and payment 
of leases of farms and agricultural holdings. 

The above prescriptive periods are applicable to all, 
including minors and interdicted persons. They do not pre- 
clude the creditor from calling for evidence on oath of the 
person v^ho pleads prescription, even in the cases of widows 
and heirs. 

6. Ten years. — Against any claim over immoveable pro- 
perty, when the owner is resident in the district of the court 
of appeal where the property lies, and twenty years if he is 
not so resident. Ten years also for all claims against archi- 
tects and builders. 

7 . Thirty years. — In all other cases. This last kind of pre- 
scription, the most important of all, is called prescription 
trentenaire. 

In virtue of the principle laid down in Art. 2279 of the 
Code Napoleon: In the case of moveables, possession is 
equivalent to a title, there is no prescription applicable to 
moveable property acquired bond fide. 

Consideration. — The fact that the creditor has not made 
iiis claim within the prescriptive period — six months, one, 
two, three, five, ten, thirty years— debars him from obtaining 
any compensation or remedy against his debtor, the presump- 
tion being that the debtor has satisfied his debt, or that the 
documents have been destroyed after such unreasonable delay, 
from which it might be inferred that the claim was purposely 
delayed in the hope that the debtor had lost all evidence of 
payment. 

Where, however, a creditor has allowed such time to elapse 
as would debar him in court, there is one remedy left, i.e., 
to sue his alleged debtor for the payment of the amount he 
claims, and to compel him, on oath, to declare whether he 
has or has not pa,id the debt. On the other hand, if the 
debtor is uncertain whether he has paid the debt, and is reluc- 
tant to state on oath that he has paid it, he may require the 
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creditor to state on oath whether or not he has obtained 
satisfaction. 

The same principle, coupled with the principle that the 
person who enjoys a limited right in a property, without 
interference or molestation, should prima, facie be considered 
its owner, is set forth in Art. 2279 of the Code Napoleon, 
This Article declares that: if a person claims to be the owner 
of certain moveable property which is in the hands of a third 
party, he must first prove to the Court that the possessor is 
not the bond fide owner, whilst the latter may prove his right 
by the best evidence obtainable; but his mere possession 
presumes ownership until the contrary is proved. 
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DIVISION III. 



Having briefly described the Courts of Justice in Belgium 
and the principal enactments of the CivU Code, and having 
summarised the Code Ifapoleon in such matters as may con- 
cern the English lawyer, we now propose to deal specially 
with that part of the Belgian law which regulates commercial 
and certain other matters, and which will doubtless interest 
English members of the legal profession. 



Title I.— Commercial Code. 

Title II.— Of some special fiegulations. 
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TITLE 1. 

COMMERCIAL CODE. 

Code de Commerce. 



CHAPTEE I. 

BELGIAN COMPANY LAW . 

Lois Beiges sur les Societes. 



Laws oi the 18th of May, 1873, 2Qth December, 1881, 
22nd May, 1886, 16th of May, 1911, and 25th of May, 
1913, united by Royal Decree of the 22nd of July, 
1913. 



Section I . 

GENERALITIES . 



Scope of General Remarks. — A complete examination 
of the laws under this title would require a volume far beyond 
the limits of this work, but it is proposed to refer to their 
principal points, particularly with regard to the Societe 
Anonyme, which is the most usual and the most important 
form of partnership. This is the nearest approach to the 
English " limited company," and it will be hereafter referred 
to as such. It should be observed, however, that there are 
important differences between it and the English companies 
80 designated. 

Different kinds of Companies. — Companies or societes 
in Belgium are classified as follows: — 

1. The societe m nam collectif or joint names company, 
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which corresponds to the English "partnership." For con- 
venience, it will hereafter be referred to by that name. 

2. The societe en commandite simple or limited part- 
nership. 

3. The societe anonyme or limited company. 

4. The societe en commandite par actions or limited part- 
nership by shares. 

5 . The societe co-operative or co-operative company . 

Publication. — Every Belgian company, and every foreign 
company having a branch in Belgium, must publish its deed 
of constitution, in whole or by extract, according to circum- 
stances, in the Moniteur Beige, the official gazette printed in 
Brussels (a). 

The company may only begin business under its name five 
days after the above-mentioned publication. 

Publication is effected by sending to the registrar or 
greffier of the commercial court, within a fortnight from 
the date of its constitution, the address of the registered 
office of the company, one complete copy of the articles of 
association for a limited company — Societe Anonyme — or a 
partnership limited by shares — societe en commandite par 
actions — and two extracts from the articles in the case of 
other companies. 

The greffier of the commercial court sends it, within ten 
days, to the directors of the Moniteur Beige for insertion. 

These documents must be in French or Flemish, and their 
authenticity must be vouched for by an official of the country 
of origin, if a foreign country. Proof of registration must 
also be produced. To save time and obviate irregularities 
it is advisable to consult a Belgian lawyer — a notary or an 
avocat — in each particular ease, and to send all the documents 
to him, instead of direct to the registrar. 

The cost of insertion in the official gazette, the Moniteur 
Beige, is 20 c. (2d.) a Une, with a minimum of 5 fr. (48.). 

(o) During the war the Moniteur Beige has been printed at Le 
Havre, France, to which place the Belgian Government had removed. 
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Copies of the insertion may be obtained on application (6) 
from the Moniteur Beige, at Ofr. 50 c. (5d.) each. 

E\'ery subsequent conventional alteration of the first con- 
tract is subject to the same formalities of insertion, and an 
annual balance sheet of limited companies and partnerships 
limited by shares must likewise be drawn up and published 
in tlie same journal. 

Name or Title of the Company. — In the partnership 
the partners' names, or some of them, must form the 
name of the company (p. 206). 

In tlio limited partnership company the name of one or 
more active partners, but not of the sleeping partners, must 
form the name of the firm (p. 207). 

In the societe anonyme or limited company, no partner 
may be named, but the company has some special or descrip- 
tive designation (p. 207). 

The limited partnership by shares exists under a social 
designation, which should include only the names of one or 
of several responsible partners; but a name descriptive of its 
business may be added (p. 221). 

The co-operative company must have a special designation 
(p. 221). 

The words limited company, or partnership by shares, or 
co-operative company must always precede or follow the title 
of the company concerned. 

Head Office.^ — Unlike English law, Belgian law does not 
require companies, other than the limited company and the 
co-operative company, to mention their registered office in 
the articles of association, although they generally do so. 

By registered office is understood, in Belgium as in 
England, the place where the company has its head offices. 

Memorandum and Articles of Association.— The Bel- 
gian law does not require the memorandum to be separated 
from the articles of association. The memorandum and the 
articles are always merged in one instrument. 

(6) Address: Monsieur le Directeor dn Moniteur Beige, Braxellos. 
lie Havre, during the War. 
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Belgian companies may, in the course of their existence, 
add other businesses to those for which they have been 
formed. They may even completely change the character 
of their original business without forming a new company, 
but the consent of the shareholders is essential before this may 
be done. 

Fees. — The registration fee of a Belgian company is 
Ofr. 50 c. per oent of the subscribed capital. 



Section II. 

PARTNERSHIP. 

Societe en Now, Collectif. 

Arts. 15 to 17. 

Liability of Members. — Such partnership, e.g., E. 
Durant et Co., is non-limited. Its partners are jointly 
and severally liable to the extent of their private property for 
all the debts of the company. It is for this reason that, in the 
marriage contracts of persons interested in such companies, 
the parties generally introduce the clause of separate estates, 
so as not to endanger the wife's property. 

Constitution. — This partnership must consist of at least 
two persons. It may be constituted either by deed under 
private signature or by notarial act, and its existence may 
even be inferred from the partners' dealings and from their 
books. 

Section III. 

LIMITED PARTNERSHIP. 

Sodete en Commandite Simple. 

Arts. 18 to 25. 

Definition.— This is a partnership or company consisting 
of several partners, bound jointly and severally, called com- 
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mandites or active partners, and of one or more limited part- 
ners called commanditaires or sleeping partners. 

Name of the Firm. — As mentioned at p. 205, the name of 
the firm must include the name of one or several of the com- 
rrnandites or active partners: e.g., A. Durand et Cie., 
societe en commandite simple. 

Liability. — Such partnership is partly Limited, as the com- 
mandites are responsible for the whole liabilities of the com- 
pany, while the commanditaires are responsible only to the 
extent of the capital they have invested, unless they have 
taken an active part in the management. 

Constitution. — This partnership is constituted, and its 
deed of constitution is published, in the same way as com- 
panies in collective names. 



Section IV 

LIMITED COMPANY. 

Sodete Anonyme. 
Arts. 26 to 103. 

Definition. — The societe anonyme is a company in which 
the liability of the shareholders is limited to the amount of 
their shares. 

Social Name. — Such company must always bear, as afore- 
said, a distinctive name, as, for instance. Overseas Company. 
S"- Anonyme, or sometim'es a name indicating the object of 
the business, such as Chemin de fer du Katanga. It is not 
permissible to designate a company simply by the names 
of certain shareholders, such as James d Sons, S'^' An. 

Conditions.— The constitution of a limited company 
requires: — 

1. That there be at least seven partners. 

2. That the capital be entirely subscribed. 
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3. That, of each share, at least one-fifth be paid either in 
cash or by transference to the company of some asset, which 
is called in French an apport. 

The company law, which after 1873 was amended in 1881, 
1886, and 1901, has undergone important changes since then, 
and has been completely consolidated by the law of the 25th 
May, 1913. The aim of this new law was specially to put 
an end to numerous frauds which had taken place pre- 
viously, one of which was to increase the capital of the com- 
pany fictitiously by transferring to it assets of little or no 
value. To such assets was given an unduly high value in 
the articles of association, according to the valuation made 
by the founders of the company. To prevent this. Art. 30 
of the new law declares that: The deed constituting the com- 
pany shall specify in detail every such asset, the conditions 
under which such transfer^ is made, and the name of the trans- 
ferrer. If any real property is transferred to the company, 
the previous transfers of such property for the five preceding 
years must be made public. The deed specifying the assets 
must also indicate the mortgages that exist over the property 
transferred, the conditions governing the realisation of rights 
given on option, and also the grounds and the details of any 
personal advantage granted to each of the founders of the 
company. The deed must also disclose the approximate 
amount of expenses, costs, remunerations, and charges of 
every hind that mil have to he borne by the company when 
formed. 

Mode of Constitution. — Its constitution, the articles of 
association, or modifications of which the law requires publi- 
cation, as well as the appointment of the administrators, 
commissaires (surveyors), or liquidateurs (liquidators), must 
always be set forth in an authentic deed before a notary. 
General meetings of the company's shareholders are usually 
provided for in the same deeds, although this is not obli- 
gatory. 

.The constitution of limited companies is drawn up by 
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avocats and hsuadedito a notary for authentication; or drawn' 
up by the notaire himself. 

A limited company may he formed with or without pubUc 
subscription, but it must always include at least seven 
partners. 

If it is not constituted hj public subscription, the founders 
must subscribe the whole nominal capital, and each must at 
onoe deposit 20 per cent of the nominal capital of hie- sub- 
scribed shares in the presence of the notary. 

If it is constituted by pnblie subscription, as is generally 
done in the case of important companies, the form of sub- 
scription must first be published in authentic form, as a guide 
for the public, and must include a requisition for the defini- 
tive constitution of the company within three months; The 
form of subscription must be made in duplicate, and must 
state: — 

1 . The date of the deed of constitution, if it is an authentic 
deed as above stated, and the date of its publication. 

2. The names in full, the occupations, and the domioiles of 
the founders. 

3. The object of the company, the amount of the capital, 
and the number of- shares . 

-1. The details required by Art. 30, as above. 

5. The payment by each subscriber of one-fifth of the 
shares he applies for, or an undertaking to pay that amount 
not later than at the constitution of the company. All pio- 
spectuses, all circulars, as well as ordinary posters and adver- 
tisements in the newspapers, must give the same information 
as the forms of subscription. Any shares not subscribed for 
by the public must be taken over by the founders, and each 
shareholder must, as in the case above mentioned, at once 
deposit a fifth of the value of his shares. In such cases, there-^ 
fore, preliminary arrangements are generally made with 
bankers to take up all the unsubscribed shares. 

The founders are also personally liable for any losa caused 
by failure to comply with Arts. 4, 30, 32, and 34, and for any 
false statement they may have made. 

Tf some one appears at the constitution of a company 

14 
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holding a proxy for a third party, such person will be held 
liable for his principal, if the latter has not fulfilled his 
obligation within two months, or if the proxy is found to be 
void. The time allowed for such fulfilment is only fifteen 
days if the name of the person granting the proxy is not 
disclosed. 

Sale of Shares.— No share can be exposed or offered for 
public sale, or publicly sold, by whatever name it may be 
called, unless a notice dated and signed by the founders has 
been previously published in the oflicial gazette annexed to 
the Moniteur. Such notices, besides giving the full names, 
occupations, and domiciles of those who sign them, must 
announce: — 

1. The date of the constitution of the company and the 
dates of all deeds modifying the articles of association, a^ 
well as the dates of their publication. 

2. The object of the company, its capital, and the number 
of its shares. 

3. The amount of the unpaid capital and the amount still 

due on each share. 

4. The names of the members of the board of directors and 
of the board of inspection. 

5. The information required by Art. 30, as above. 

6. The last balance sheet and the last profit and loss 
account, or a statement that none as yet has been published. 

If the company concerned has existed for more than five 
years, the notice need only contain the information just men- 
tioned and comply with the above conditions 1, 2, 3, 4, and 6. 
This notice must be published fully ten days before the shares 
aro exposed or offered for sale. 

All prospectuses and circulars must reproduce the text of 
this notice. Persons who contravene the above regulations 
(which form Arts. 36 and 37 of the Company Law of 1913) 
are jointly and severally liable for all damage caused by their 
fault. 

No shares can be quoted in the official list of any stock 
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exchange in Belgium till the foresaid publication has been 
made. 

Shares. — The shares of Belgian companies are of different 
kinds: — 

1. Nominative shares, i.e., personal to a shareholder, 
which are registered, as in England, in a register always open 
to the inspection of the other shareholdere . All transfers 
must be mentioned in the register. 

2 . Shares to bearer, which are transferable without regis- 
tration or formality. 

The registered or the hearer shares may, as in Eng'land, be 
privileged, ordinary, or dividend -paying or founders' shares. 

(a) Prixyilegcd shares often owe their position to an in- 
crease of capital, when special advantages or privileges liave 
had to be granted to new subscribers. 

(b) Dividend shares, or shares without nominative value, 
are those given to certain founders as remuneration for ser- 
vices rendered at the time of the constitution. These shares 
entitle their holders to a proportion only of the resultant 
profit, after the interests of ordinary shareholders have been 
provided for. Articles in the deed of constitution of the com- 
pany fix that proportion. 

(c) Such shares are sometimes called founders' shares, the 
origin of which is well understood in England. 

Founders' Shares. — Such shares as represent assets trans- 
ferred to the company, other than in cash, and of documents 
granting any direct or indirect right to such shares, cannot be 
negotiated till ten days have elapsed after the publication 
of the second annual balance sheet that falls due after these 
shares were issued. Up to that time the transfer of such 
shares can only be made by public or private deed notified 
to the company within one month of the transfer. Any other 
transfer is void. This, however, does not apply to a company 
of more than five years' standing, nor to such shares as, in 
consequence of a bankruptcy or agreement of creditors, have 
been given in exchange for debentures issued more than two 

14(2) 
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years previously. The subscriber to shares must, notwith- 
standing any contrary statement, remain liable for the total 
amount of these shares; the transfer of such shares cannot 
free him from the obligation to contribute to the debts of 
the company contracted before the date of the publication 
of the said balance sheet. The previous owner of a share 
has a right to sue jointly and severally the persons to whom 
he has transferred his share, and also those to whom the shai-e 
has been transferred subsequently. 

Directors.— There must be at least three directors in 
every company. They hold office as a rule for six years, but 
may always be removed by the shareholders. 

Unless the contrary is stated in the articles of association, 
the directors have a right to perform what is called in Frisnch 
and Belgian law actes d' administration, and also to sue 
in the name of the company or defend any action brought 
against it. Belgian law requires every director to deposit 
with the company a number of qualification shares. Share- 
holders have a right at any time to require the directors to 
deposit a further number of shares as security. 

If a director does not, within one month, comply with the 
requirements of the law or of the articles, of association, he 
is held to liave resigned. The directors are not personally 
liable for the dealings of the company, but they, may be held 
liable at common law if they have exceeded their powers or 
caused damage by their fault or negligence. They are jointly 
and severally liable towards the company as well as towards 
third parties for any damage that may result from infringe- 
ment of Art. 4 of the company law or of the articles of 
association . 

They may, however, escape such joint and several Liability 
if they have not personally taken part in the illegal act. pro- 
vided that they inform the company of the fact at the fitst 
ensuing general meeting. In England the financial opera- 
tions of a company and its balance sheet and profit and lose 
account are audited by oharteired accountants; in BblgiuiH, 
where accountants have not the same importance as in 
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England, the financial soundness of the reports issued by the 
ocwqpany, as well as of the balance sheet, is vouched for by 
members of the company called by law eommissaires . These 
commissaires are elected by the general meeting of the share- 
holders. That meeting fixes their number and their salary. 
The commissaires have an unlimited right to control all the 
operations of the company. AH the books and correspond- 
ence of the company are always open to their inspection. 
The directors must submit to them every six months a clear 
statement of the financial position of the company, and the 
commissaires must lay before the general meeting the result 
of their investigations and state how they have been carried 
out. The commissaires have a right to obtain the assist- 
ance of an expert accountant, who must, however, be ap- 
proved by the company. If the company refuses to accept 
the accountant proposed by the commissaires the president 
of the commercial court decides. 

The commissaires must deposit with the company a certain 
number of qualification shares; their liabilitj' is the same as 
that of an ordinary director. 

General Meetings. — The general meeting of the share- 
holders has full power to appa-ove of what is done in the 
interest of the company The meeting has also a right to 
modify the articles of association, but not to alter the object 
of the company. None of the articles of association can be 
modified by the general meeting of the shareholders unless 
notice of any proposed modification has been placed on the 
agenda of the meeting, and unless the members present repre- 
sent at least one-half of the capital. A modification can only 
be carried by at least three-quarters of the members present. 
If there are different kinds of shares in a company, and if 
the proposal to modify the articles of association should affect 
the special rights of such shareholders, the modification miust 
be approved of by three-quarters of the shareholders of 'that 
class who are present at the meeting, and at such meeting the 
members present must represent at least one-half of the 
capital. 
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111 the two cases above noted, if the shareholders present at 
the meeting do not represent at least one-half of the capital, 
the meeting must be adjourned, and at the new meeting the 
measure may be carried by the shareholders, even if they do 
not represent one-half of the capital. 

At least one general meeting must be held annually. 
Shareholders vote personally or by proxy. - 

It should be noted that in Belgium no shareholder may 
vote for a number of shares exceeding one-fifth of the total 
number of shares issued, or two-fifths of the shares repre- 
sented at the meeting. 

No one has a right to vote for shares on which a call has 
been made but not paid. 

Balance Sheet. — The directors must annually prepare a 
balance sheet and an inv€intory of all the moveable and immove- 
able properties of the company, and of its whole indebtedness, 
as well as a report on the sums for which the directors and 
cammissaires are indebted to the company. The balance 
sheet must state separately the assets that cannot be realised 
and those that can be realised. The report must also disclose 
all debts and debentures, whether these debts are mortgaged 
or not, and also those for which security has been given. 
Five por cent at least of the annual profits must be set aside 
annually to form a resorve fund, but this is required only up 
to the time when the reserve has amounted to one-tenth of the 
capital. 

Fifteen days before the general meeting, the shareholders 
may inspect at the office of the company: — 

1 . The balance sheet and profit and loss account. 

2. The list of all the pubUc funds, shares, debentures, and 
their values that compose the assets of the company. 

3. A list of those shareholders who have not paid up the 
calls on their shares. 

4. The report of the commismires. 

The balance sheet, the profit and loss account, and the 
report of the commissaires are sent to all registered share- 
holders along with the notice calling the general meeting. 
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This meeting has a special duty to perform: After it lias 
approved the balance sheet it must pass a vote of confidence in 
the directors and commissaires, which releases them from 
any liability, unless the balance sheet contains some false 
statement or some omission; but it does not clear them as to 
dealings made beyond the limit of the Articles, unless such 
dealings have been specially mentioned in the notice. The 
balance sheet must be published within a fortnight of its 
approval. 

Matters to be published: — 

We have already said that all the articles of association 
have to be published in the official gazette called the Moni- 
teur Beige. All deeds, invoices, advertisements, and other 
documents published by a limited company, must bear the 
fuU iiamie of the limited company and its office address 
distinctly printed. K the said documents state the capital 
of the company it must be the capital as resulting from the 
last balance sheet. 

Debentures. — When debentures are offered for public 
sale, their exhibition, or offer, or their public sale, must be 
preceded by the publication in the official gazette of a notice 
dated and signed by the directors of the company, or by the 
vendors, stating the full names, occupations, and domiciles of 
the signatories, and also: — 

1 . The object of the company. 

2. Its duration. 

3. The date of the deed creating the company and all 
deeds that have modified the articles of association, with the 
dates of their publication. 

4. The capital of the company and that part of it that has 
not been fully paid up . 

5. The names of the directors and the commissaires. 

6. The mortgages and loans that burden the properties of 
the company and the amount of debentures already issued, 
with a full statement of the securities attached to these 
debentures. 

7. The number and the duration of the debentures to be 
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issued or to be sold, the interest they , bear, and the date and 
conditions of their payment. 

•8. The last balance sheet and the last profit and lass 
account, unless none has yet been published, in which case 
this fact should be mentioned. 

The said publications must be made at least ten days .before 
the debentures are issued, exposed or offered for public sale, 
or publicly sold. 

All prospectuses and circulars must comply with the same 
requirements as to publicity. 

All peirsons who have infringed the said legal require- 
ments are jointly and severally liable for any prejudice caused 
by their faidt. 

The debenture-holders have a right to inspect, before the 
;general meeting, all those, dpcuments which, as above stated, 
are o,pen to the inspwtion of the shareholders. The .deben- 
ture-holders have also a right to attend the general .meeting 
of shareholders, but they have no right to vote. 

The directors and commissaires may call a general meeting 
of debenture-holders, and they are bound to do so when 
requested by holders of one-fifth of the total amount of 
debentures issued. 

At a general meeting of debenture-holders the meeting 

has a right:— 

1 . To accept new securities or to modify or cancel existing 
securities. 

2. To postpone payment of interest, to reduce its amount, 
or to modify the conditions of its payment. 

3. To postpone the redemption of the debentures or to 
modify the conditions under which such redemption -is to 
ta'ke {ilace. 

4. To accept shares in place of debeBtures. 

5. To vote for any measures for protecting their interests. 

6. To ^lect one or more repTraeiltatives to carry out -such 
measures as the dbove, and to represent all the debentare- 
hdlders in legal proceedings concerning the reduction or can- 
collation of mortgages. 

A resolution of the general meeting of debenture-holders 
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'binds all the debenture-holders if voted by holders repre- 
senting two-thirds of the debentures issued. 

Aibare majority suffices for the election of representatives. 
In certain oases a resolution is valid only if the whole capital 
has been called up. 

If there are different classes of debenture-holders the above 
rules must be complied with by each class. 

Every debenture-holder has a right to vote either per- 
sonally or by proxy, a right of which the articles cannot 
deprive him. 

The directors and commissaires of the company have a 
right to attend the debenture-holders' meeting, but have no 
right to vote. The expenses of calling and holding a deben- 
ture-holders' meeting are borne by the company. 

The company may grant a mortgage as security for a loan 
or for an issue of debentures. The mortgages are published 
in the official gazette. 

The contract of loan is always assumed to be made on con- 
dition that both parties fulfil their obligations. The law 
declares 'that this condition is always implied, so that if one 
of the parties fails to carry out his agreement the contract 
may be annulled, but it would not be void ipso facto. The 
party prejudiced has a right to demand either specific execu- 
tion of the contract, if such is possible, or the cancellation 
of the contract with damages. Such demand must be sub- 
mitted to the Courts, which have a right to grant the de- 
fendant stay of execution according to the circumstances. 

Duration. — A " limited company " cannot be formed for 
a period of more than thirty years, unless for the exploitation 
of a concession from the State; but the life of all companies 
may be prolonged for a further period of thirty years. 

If the company has lost half of its capitail, the directors — 
admmistrateurs — 'must inform the general meeting of tlie 
fact, and the dissolution of the company may be required. If 
it has lost three-fourths of its capital, one-fourth of the share- 
holders only need be present at the meeting to consider the 
dissolution . 
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The Court is bound to wind up a company on the demand 
of any interested party if six months have elapsed since the 
day when the number of its shareholders has fallen below 
seven . 



Section V . 

PARTNERSHIP LIMITED BT SHARES. 

Societe en Commandite par Actions. 

Arts. 104 to 114. 

Definition. — This kind of company is a blend of thepai-t- 
nership company and the limited company . It is almost the 
same as an ordinary private partnership, except that the 
limited partners, called commanditaires, hold shares that may 
be transferred to others, and that, as they are in fact limited 
shareholders, the principles of the limited company, are 
applied to them. The commandites or general partners, how- 
ever, remain jointly and severally liable. 

Social Name. — The social name must include the name of 
one or more responsible partners; a special designation of 
the object of the company may be added, e.g., Phlipot et 
fils — constructions d' automobiles — societe en commandite par 
actions. 

Constitution. — The articles of such a company must be 
drawn up before a notary. The formalities are the same as 
for the limited company. 

Administration. — The constitution gives the management 
of the company to some of the commandites or general part- 
ners, and defines their powers. The supervision must be 
undertaken by three delegates or more. 
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Section VI. 

COOPERATIVE COMPANIES. 

Societes Co-operatives. 

Arts. 115 to 149. 

Origin. — These companies are numerous in Belgium. 
They are chiefly formed by people with small means, who 
invest their capital in small sums only. Such are all the 
working-class companies for the sale of food, for insurancee, 
clothing, &c. Some of them have a very extensive sphere 
■of operations. 

Shares and Social Name. — The shares are nominative ajid 
not transferable. They often receive names appropriate to 
their object, such as Le bon Grain, L'Economie, La Maison 
du Peuple, &c. 

Seat and Administration. — ^Their registered office, con- 
trary to the rule with regard to other companies, must, in 
order to be valid, be fixed by the deed of constitution . 

The deed may be executed by private signature, but it is 
generally drawn up by a notary. 

The company is composed of seven members at least, and 
is administered by one or more delegates, who are responsible 
only for the fulfilment of the duties for which they are 
appointed. 

Reserve.— The reserved funds are regulated by the profits 
in the same way as for an anonymous company. 

Admission of Members.— The admission of partners ap- 
proved by the general meeting is effected by their signing the 
register of the company. If the articles of association do not 
specially prevent it, the members may retire from the com- 
pany if they wish: but they may also be removed by the vote 
of a general meeting. 
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Sefftion VII. 

TEMPORARY ASSOCIATION AND ASSOCIATION IN PARTNERSHIP- 

Associations Momentanees et Assoeiatims en Participation. 

lirts. 150 to 152. 

'Definition. — The temporary association or joint iad'»en- 
ttere has 'for its object the achievement of one or several 
special business operations. 

Il has no special name, and the partnere are jointly and 
severally bound. 

The association in partnership is that in which one oranore 
persons are interested in business managed by other persons 
in their own name. 

The chief difference between this association and the 
limited partnership is that it does not disclose the personality 
of the partners. 

These associations are seldom formed. 



SectimVIII. 

EXPENSES OF THE CONSTITUTION OF A PARTNERSHIP OR OF 
A COMPANY. 

Law of the SOth August, 191d— Arts. 4 to 7. 

By Deed under Private Signature.— If the deed of 
partnership is unfler private signature, there is no speci- 
fied fee . The fees of the nota;ry or 'the avocect entrusted with 
the drawing up of the deed depends on the eminence of the 
lawyer, the importance of the matter, and the amount of 
trouble involved. This principle also applies to preparing^ 
the deed for the constitution of a company. 

Notarial Deed. — The remuneration for th© preparatio"n of 
a notarial deed is fixed according to a legal scale. For in- 
stance, for the deed of a limited company, or a partnership 
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by shares, with a capitaJ. of 1,000,000 francs-, the general 
expenses will be aJppTOximately as follows: — 

(1) Regiatration fee, Ofr. 50 c. per 100 fr. 

of capital 5000 

(2) Fee of the notary 1637 50 

(3) Cost of stamps, copies, &c 200 

(4) Insertion in the Monitenr Beige, at 

Ofr. 20 c. {2d.) a line (about) 80 

(5) 40 copies of the Moniteur 20 



Total ... 6937 50 



CHAPTER II. 



FOREIGN COMPANIES IN BELGIUM. 



Rights and Obligations. — Foreign oompanios and other 
industrial or financial corporations established in foreign 
countries, and having their office there, have the right to deal 
in Belgium and to raise actions in the Belgian Courts. 

These companies, however, if they have an agency or busi- 
ness office in Belgium, have to go through certain formalin 
ties and to submit to the Belgian company law. The chief 
formalities to be observed in Belgium by a foreign company 
or corporation are thei following: — ' 

1 . The company has > to publish its memorandum and 
articles of association, with a translation in French or in 
Flemish'. This publication has to be made also by any 
foreign company even if it has no office in Belgium, before 
it can offfer for public sale, exhibit or sell publicly, in Bel- 
gium, its shares, or before these shares are noted at the 
exchange of a Belgian town; and all the publications that 
have been, as here above explained, to be resorted to by 
Belgian compianiesof the sasiie nature apply to such foreign 
companies. For instance, the shares of foreign companies 
representing appmt. not consisting of money and the divi- 
dend shares of those companies cannot be sold in Belgium 
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and cannot be noted at an exchange in Belgium before ten 
days have elapsed since the publication in the official gazette, 
Moniteur Beige, of the second annual balance sheet following 
the constitution of said company. Any sale of shares before 
this publication is void. 

The purchaser only, and not the vendor, has a right to 
plead the nullity of euch sale, and any lavsr-suit demanding 
the nullity of such sale has to be brought before the Courts 
■within two years from such sale. Any foreign company 
whose shares are noted at an exchange in Belgium has to 
publish its articles, annual balance sheet, and profit and loss 
account in the same way as the Belgian companies. It 
cannot otherwise be maintained on the list of shares of the 
exchange. 

2. The company has also to publish the name of its 
directors and officers and the place of its principal office. 
Non-compliance with the above requisitions of the Belgian 
law renders tlie directors liable to a fine of from 50 to 10,000 
francs (£2 to £400). The penalty may oven be imprison- 
ment if they publish certain statements that are knowingly 
false. 

The new law of 1913 has enacted some drastic measures 
against directors or agents of Belgian companies who, by 
certain false statements or omissions, induce the public to 
subscribe to their shares, or who commit other breaches of 
the company law. Most of these penalties would also apply 
to directors or agents of foreign companies dealing in 
Belgium . 

3. As foreign companies trading in Belgium have to pay, 
as we shall see hereafter, certain income taxes, these foreign 
oompani^ are obliged, before they trade in Belgium, to 
appoint a special agent who shall be liable towards the 
fiscal authorities for all the taxes to be paid by those com- 
panies, and who has to receive all services and notices on 
behalf of the company from the fiscal authorities. This agent 
must satisfy the Department of Finance that he has landed 
property in Belgium or has some other security which insures 
the payment of the taxes if need be. 
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If this security is not found sufficient, the directors of the 
foreign company are jointly and severally liable for the pay- 
ment of the taxes. 

4. When the articles of association are published, the 
Belgian Government requires the foreign company to pay 
a tax, which is as follows: — 

500 francs if the foreign company has neither agency nor 
business office in Belgium. 

If the company has an agency and business office in 
Belgium it has to pay a further sum of: — 

1,000 francs if the capital of the company is less than 

5 million francs. 
2,000 francs if the capital of the company is 5 to 6 million 

francs . 
4,000 francs if the capital of the company is 10 to 20 

million francs. 
10,000 francs if the capital of the company is 20 to 50 

milUon francs. 
20,000 francs if the capital is above such sum . 

There is only one exception, which is in favour of com- 
panies formed by decree of the Belgian Colony of the Congo; 
these only pay 7 francs. 

There has been some discussion in Parliament as to what 
should be understood by the capital of the company, and it 
was finally stated by the Minister of Finance that by that 
expression was meant the capital that had been subscribed by 
the shareholders, and not simply the nominal capital. 

5. The shares of the foreign company, if they are in 
Belgium or are the object of some litigation before the Bel- 
gian Courts, have to be stamped. Such stamp duty is one per 
cent of the nominal value of the share. 

Poreign companies trading in Belgium have to pay an 
income tax of 2 per cent of their Belgian profits, and the 
directors have to pay also a tax of 2 per cent of their salarj' . 
It would be beyond the scope of this book to go at length into 
the question of this taxation, which is a rather delicate 
matter, as all taxation matters are. The total income of 
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the company, however, is not taxed, as certain abatements 
and deductions are allowed . 

B. USEFUL INFORMATIONS REGARDING COMMERCIAL LAW. 

I. Contracts by Correspondence between Merchants. - 

Commercial contracts may be entered into by correspondence; 
they are rarely registered. When a vendor proposes to sell, 
and a purchaeer accepts the oSer by simple exchange of 
letters, defining the object of the sale and the purchaser's 
acceptance of the vendor's conditions, the contract thus 
entered into is as valid as if it h€id been the subject of a 
formal agreement. 

There is a material difference, however, between the 
English and the Belgian law on this subject. In England 
the contract is completed by the positing of a letter accepting 
the offer, but by Belgian and French law it is not completed 
until the acceptance reaches the offerer. This rule is based 
on a principle of Roman Law. 

II. Minors as Merchants. — A minor cannot legally trade 
in Belgium unlessi (1) he (or sh-c) is' at least, eighteen yeai-s 
old, or (2) has been emancipated' (p. 67), or (3) has th© 
express authority of his parents or, failing them, that of tht' 
family coujicil '(p. 66), which authority (4) must be regis- 
tered at the office of the Tirihunal de Oommerce of his domi'- 
cile (pp. 9 and 18). Subject to this, conldition, he may 
mortgage or sell real • property, in accordance with the rules- 
prescribed by law. 

III. Married' Women as Mterchants. — A married woman 
can be a cowimerqaivtii^ or trader, buti only with consent of 
her husband; registered at the office of the T'ribknal'de Com-^ 
w^erce, as in the case of trading minors. She may then trade 
and may even mortgage or sell real property, provided that 
such, transaction! be directly connected ' with her businesfi'. 
She could not, e.g., sell 'shares in a Belgian company and* 
re-invest the price in a foreign - coal-mdne, nor could she; 
without the express authority of her husband, enteri into 
partnoreliip with some third party. 
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A foreign mei'chant ^jroposing to deal with minors or 
married women resident in Belgium should first consult the 
register of the Tribunal de Corranerce of their domicile. 

IV. Merchants' Books.— All traders are required to keep 
their books regularly ; the Belgian rules on the subject being 
similar to the English. 

The books have to be ootes, or numbered, and paraphes, 
or initialled, by a judge of the Commercial Court or by the 
burgomaster or an echeviv (magistrate) of the locality. 

We have already stated (pp. 124, 125) that obligatians 
regarding amounts of over 150 francs can only be proved 
by writing signed by the debtor. Commercial transactions, 
on the other hand, whatever be the sum involved, niay be 
proved by oral or any other competent evidence, including 
business books if properly kept. An entry in the creditors' 
books, for example, though made by himBelf, is admissible 
as evidence of a debt alleged to be due by another merchant, 
whereas in non-commercial cases a merchant's books could 
only be produced to prove the existence of a debt admitted 
to be due by himseK (Code Civil, art. 1331). 

V. Commercial Pledges. — The existence of a commercial 
pledge, or ffage, as in all other cases, is evidenced by the 
fact that the object pledged is in the possession of the creditor 
or of some one chosen by the parties. The creditior's posses- 
sion is constituted by the deposit of the goods in his premises 
or ships, or at the custom-house, doucme, or at a public ware- 
house, entrepot, or by delivery to him of the conncdssement 
(bill of lading) or of the httre de voitvre (way-bill) relating 
to the goods. If the debtor fails to meet his obligations, 
the creditor may, through his avooat, obtain authority from 
the president of the Commercial Court to sell the pledge. 



15 
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CHAPTER III. 

BILLS OF EXCHANGE. 

Lettre de Change ou Billet a Ordre. 
Laws of the 20th of May, 1872, and 10th of July, 1877. 

Conditions. — The law governing biUs of exchange and 
promissory notes largely resembles the English Bills of Ex- 
change Act. 

The bill must bear the date, the sum to be paid, the name 
of the payee, the date and place of payment, and the name 
of the person to whose order the bill is drawn. 

If a bill does not bear the date of payment it is payable 
on demand . If it does not name the place of payment it is 
payable at the drawer's domicile. Bills drawn by persons 
under 21 years of age are invalid. 

Provision for the Bill. — There is said to be provision for 
the hill if, at the time of its maturity, the drawee is indebted 
to the drawer for a sum of money not less than the amount 
of the bill. The acceptance of the bill by the drawee renders 
him personally liable for the payment, and when it falls 
due he is bound to pay it to any bona fide holder who is a 
third party, and is not entitled to delay payment in order to 
discuss the validity of the debt. 

If the holder himself is the drawer, the acceptor may, in 
that case, dispute his indebtedness; he may prove, for 
instance, that he received neither goods nor money from 
the drawer, and that he is therefore not bound to honour the 
bill. 

Acceptance. — The acceptance is written and signed on 
the bill by the drawee. The mere signature of the drawee is 
sufficient without any additional words. 
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If the drawee does not sign the acceptance on the bill, 
but agrees by private letter to accept the bill on maturity, 
such acceptance has for the receiver of the letter the same 
value as an acceptance on the bill, but has no value for third 
parties or other endorsers of the bill. A third party may 
guarantee a bill by writing the words fpour aval, and signing 
on the face of the bill. The guarantor has the same lia- 
bility as the acceptor. 

Indorsement. — ^A bill is endorsed by the endorser's signa- 
ture on the back of the bill. Every endorser is responsible 
to subsequent endorsers for payment of the bill. 

When a bill has been endorsed in blank, any holder may 
fill in the endorsement, unless fraudulently. 

Payment. — ^The bill must be paid in the money stated. If 
such money mentioned is foreign, and the bill has not been 
expressly endorsed as payable in that currency, the drawee 
may pay in the money of the country, the exchange being 
calculated on the bill itself, or at the rate of exchange on the 
day of maturity. 

The drawee who pays a bill before maturity is responsible 
for the validity of the payment. The drawee who pays a 
bill on its maturity, without legal opposition, is presumed to 
be discharged. 

Opposition to Payment. — No opposition to payment of a 
bill is allowed except in the three following cases: (1) loss 
of the bill; (2) bankruptcy of the holder; (3) legal inca- 
pacity of the holder to receive money. 

Even if an acceptance has been obtained by fraud, and 
the holder has received the bill bona fide and has paid his 
endorser the value, the former may claim payment, and tlie 
acceptor will be bound to pay him the amount of the bill. 

If a part only of the amount mentioned in the bill is paid 
by the drawee, the holder may not refuse such payment, but. 
he may have the bill protested for the difference. 

15(2) 
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Rights and Duties of the Holder. — The holder, other 
than the drawer, is bound to demand payment on the day 
the bill falls due. If payment is not then made, he must 
have it protested, at latest, on the second day after maturity. 
Legal holidays do not count in reckoning this period. 

The protest must be made even if the drawee is bankrupt 
or dead. 

The holder of a bill dishonoured by protest for non-pa,y- 
ment has immediate recourse against all the endorsers and 
the drawer, separately or conjointly. The same right belongs 
to every endorser against the drawer, and against the pre- 
ceding endorser. If the holder seeks his remedy against 
his endorser, he must notify the protest to him, and serve him 
with a writ within a fortnight after the day of protest. 

If a bin is drawn or endorsed in Belgium, and is payable 
in England, the person liable in Belgium must be sued 
before the Belgian Courts within one month from the date 
of the protest of the bill. If the holder takes recourse collec- 
tively against the endorsers and the drawer, he has the same 
period allowed him for suing each of them. 

Each endorser has the same period allowed him in which 
to sue separately or collectively the drawer and the endorsers 
preceding him; but, for these, the period begins on the day 
on which they receive the writ, or from the day after 
payment. 

If the holder does not observe these rules, he loses all right 
to proceed against the endorsers, and even against the drawer, 
if the latter proves that there was provision at the date of 
maturity. The holder would then have a right to sue the 
drawee only. All actions relating to bills of exchange and 
promissory notes expire after five years from the second day 
after maturity, or from the day of the last step of procedure, 
if there has been no judgment or ^Titten acknowledgment of 
the debt. The alleged debtor, however, may be called upon 
to declare upon oath whether he has really paid or not. 

The same regulations apply to promissory notes. 
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Fiscal Fee. — Bills drawn or payable in Belgium are sub- 
ject to a fiscal stamp duty of: — 

fr. 10 c, if the amount is 200 francs or under, 
„ 25 „ „ 201 to 500, 

„ 50 „ „ 501 to 1,000, 

1 „ 00 „ „ 1,001 to 2,000, 
and then Ofr. 50 c. more per 1,000 francs. 

Bills drawn in foreign countries, but payable in Belgium, 
must have the appropriate stamp as above affixed to them 
before they are presented. 

If a bill has to be protested, it is done by a huissier 
(p. 9), the charge being about 2s.; but if a prmnisisory, 
note has to be protested, a fiscal duty of fr. 65 c. per cent 
has to be paid besides the cost of protest. 



CHAPTER IV. 

CHEQUES. 

Cheques. 

Law of the 20th June, 1873. 

Drawing. — A cheque may be drawu on a bank or on any 
person who is indebted to the drawer, and who consents to 
such drawing. 

Time of Cashing. — Cheques should be cashed within three 
days of date if drawn in the town in which they are pay- 
able, and within six days if drawn in one town and payable 
in another. 

Protest. — Protest should be made if a cheque is not paid 
at sight. 

The holder who omits to cash a cheque within the time 
named above, or to make a formal protest in due time 
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through a huissier, may lose his remedy against the endorser, 
and even against the drawer, if the funds deposited for pay- 
ment of the cheque are lost through the drawee's fault. 

Penalties. — The drawer who signs a cheque without dating 
it, or puts a false date on it, is liable to a fine of 10 per 
cent of the amount. 

The same fine may be imposed on the drawer who has 
not given sufficient ptovision or funds to the drawee at the 
time the cheque is drawn. If no provision exists at the 
drawee's office when the cheque is drawn, and payment is 
refused accordingly, the drawer may be criminally prosecuted 
and become liable to imprisonment of from one month to 
two years, and fined from 26 to 3,000 francs, in addition to 
the aforesaid fine of 10 per cent. 

Acereditif. — There exists in Belgium a special kind of 
cheque called acereditif, which is very common and useful. 

The acereditif is a promissory note issued only by the 
Belgian National BanTc, by means of which the latter admits 
the existence in one of its offices of a certain sum of money, 
and orders that sum to be paid at another of its offices . 

Acereditif s are unstamped and issued gratuitously. They 
are payable to order or to bearer, and may be endorsed. 
Their amount is of 50 francs at least. 

The aim of the Belgian National Bank — which aloneissues 
acereditif s — is to facilitate the transfer of money from one 
place to another. 

The drawer and the drawee may be the same person, but 
payment must be made in a different town from the one 
where the acereditif has been issued. 

The acereditif differs from the cheque in these points: — 

(1) The acereditif is created by the person who deposits 
the money, i.e., the drawer; the cheque is created by the 
one to whom the money belongs, and who is the drawee. 

(2) The acereditif is drawn by one of the offices of the 
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BelgiaD National Bank upon another agency of the Bank; 
a cheque is generally drawn upon the bank which has 
issued it. 

(3) The accreditif is always a promissory note upon avail- 
able credit; a cheque may not be upon available credit if 
the drawee has not a sufficient sum in bank. 

Crossed Cheques. — Under the name of cheques barres 
or accreditif s barres, crossed cheques and accreditif s are often 
used in Belgium; the rules relating to them are virtually the 
same as those applicable to crowed cheques in England. 
These rules, however, are not laid down by law, but by 
niutual agreement between the banks only. 



CHAPTER V. 

BOATS AND VESSELS (c) . 

Des Bateaux et Navires. 
Law of the lOtJi February, 1908. 



Section I. 

Matriculation . 
Immatriculation. 

Boats and Vessels are Moveable Property, and may be 
Mortgaged. — ^AU vessels and boats, whether on the high 
eeae or on inland waters, are moveables (p. 71). 

We have already mentioned (p. 71) that they are the only 
moveables capable of being mortgaged in Belgium. 

Reasons and Formalities of Immatriculation. — ^All 
deeds of sale or mortgage of boats and vessels must be regis- 
tered in order to be valid as against third parties. 

(c) See the Nouveau regime hypothioaire maritime, by Alb. Lieben. 
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Before a vessel may be sold or mortgaged it must be regis- 
tered. 

This registration can only take place at Antwerp, at the 
office oaUed Buremi des hypotheques irMritimes, situated in 
the same premises as the ordinary bureau des hypotheques (d). 

The formality of registration is called matriculation or 
immatrioulation . 

It is necessary, for this purpose, to produce in duplicate 
the certificate of tonnage. The conservateur des hypo- 
theques maritimes enters in his matriculation register, under 
a special heading, aU the information contained in the cer- 
tificate of tonnage : (a) letter, number, place, and date of the 
certificate; (b) name and kind of propulsion, the material of 
which the vessel is built, the date of its construction, its 
measurements, tonnage, and the horse-power of its engine. 

If the boat is sold, the new owner must have his namje 
entered in the book of tonnage, above or under the name of 
the previous owner, in red ink; this should be done within a 
month of the sale. 

It will be seen, therefore, that everything material, deeds 
and facts, connected with the life of the vessel are recorded 
in the register, in order that publicity may be a safeguard 
to interested parties. 

Value of Matriculation. — Matriculation, as stated above, 
is not between parties essential for the sale of a boat, but 
without its formalities the new owner cannot claim a right 
of property against third parties, and consequently could not 
lawfully sell or mortgage a vessel bought under such circum- 
stances. 

As we have seen (p. 187), the same disabiKties apply to 
immoveables acquired without the formality of registration, 
such acquisitions being invalid as against third parties. 

{d) During the War this bureau has been transferred to 27, Warwick 
Square, London, S.W. 1, Mr. V. Destrycker being the chief clerk. 
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Section II. 

II. SALE AND MORTGAGE. 

Vente et Kypotheque. 

Formalitiest. — If a boat has been registered and subse- 
quently sold, the purchaser must see that the transaction is 
duly registered, and produce to the conservateur des hypo- 
theques maritimes two original agreements, if the deed of 
sale is a private one, or two official copies if the agreement 
hsB been made by notarial deed. One of these copies is 
returned to the purchaser, bearing a record upon it of the 
fact of the registration . 

The same formalities take place when a vessel has been 
mortgaged; but it is to be noted that the authentic form of 
deed is not essential for this purpose. It will be remembered 
that in registering a mortgage on immoveable property the 
production of a deed in authentic form is an absolute 
necessity. 

A notarial deed is not necessary to create a mortgage on a 
vessel, if the agreement has been made in a foreign country. 
This is because of the principle locus regit actum — viz., that 
such agreement has to be made in the form required by the 
law of the country where it was entered into. 

The transfer of mortgages and their replevin must always 
be recorded in the same way at the office mentioned. 

These formalities are based on the principle of publicity, 
and constitute what may be called the vessel's history. 

Fees. — The fees connected with the deed of sale or mort- 
gage of vessels are very light, the registration duty being, 
in both cases, only Ofr. 10 c. per 100 francs on the price 
realised on sale, or on the amount of the mortgage. 

Example: If a person buys a vessel and only pays a part 
of the price, the cost will be, for registration duty, fr. 10 c. 
per cent on the price, plus fr. 10 c, pei- cent on the amount 
remaining due, plus fr. 10 c . per thousand for the formalities 
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of registration (e), being the fee of the eonservateiir des 
hyfothegues maritimes for both sale and mortgage. 

Action to Determine Ownership. — If an action is 
brought into court to determine questions or claims respect- 
ing the ownership of a vessel, the conservateur des hypo- 
theques maritimes must be informed. If a judgment is de- 
livered in the matter, the registrar of the court of first 
instance issues two copies of it to be handed to the con- 
servateur. 

All attachments of a vessel must be recorded, within ten 
days, in the Register of Matriculation by production of two 
official copies of the attachment. 



Section III. 

MARITIME PRIVILEGES. 

Privileges Maritimes. 

Ranks. — There are certain degrees of privilege regarding 
vessels which are established by law . They rank as follows : 

1 . The court expenses, taxes, and charges for maintenance 
of the vessels in port. 

2. The wages of the crew. 

3. Indemnity for salvage and assistance. 

4. Damages due for collision with another vessel. 

Precautionary Note. — These privileges not being publicly 
known, the sale of a vessel may involve some uncertainty 
with regard to liabilities; these may be determined by ob- 
serving the following suggestion: — When a purchaser has 
acquired a vessel and the 'purchase has been registered, he 

(e) Supposing the selling price 100,000 francs, whereof dO,000 frajios 
cash paid: — 

K^fiatration fees: 0.10 per cent on selling price 100.- 

0.10 per cent on sum morlgaged 50.- 

Registration fee 15.- 

Total 165.- 
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should publish twiae, at least, at a week's interval, in the 
" Moniteur Beige," and in one of the daily papers of Ant- 
werp, Ghent, or other town where the vessel is accustomed to 
call, the fact that the hoot has been sold. If, within one 
month of the second notice, no protest has been raised, aU 
privilege expires. 



CHAPTER VI. 

BANKRUPTCY. 

De la Faillite. 



Commercial law of the 18th April, 1851. 
Arts. 437 to 514. 

Division. — It is 'proposed to treat this important subject 
under the following heads: — 

Section I. — Of Failure or Insolvency — De la faillite. 
Section II. — Scheme of Composition — Du Concordat. 
Section III. — Of Bankruptcy — De la Banqueroute. 
Section IV. — Of Rehabilitation — De la Rehabilitation. 

Section V. — Position of the Bankrupt's Wife — De la 

Situation de la Femme du Failli. 
Section VI. — Of the Time allowed for Payment — Du 

Sursis de Paiement. 

Limitation to Mercliants and Tradesmen. — It should be 
noted that these enactments apply only to merchants or 
tradesmen, who alone can be bankrupt in France and in 
Belgium . 
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Section I . 

OF FAILURE OK BANKKUPTCY. 

De la Faillite. 
Arts. 437 to 508. 

Faillite or Ordinary Bankruptcy. — A merchant who has 
suspended payment to his creditors, or whose credit is jeopar- 
dised, may be declared bankrupt by judgment of the com- 
mercial court. 

A declaration of bankruptcy may be obtained : — 

1. By the debtor himself, if, within three days of the 
suspension of his payments, he declares the fact to the regis- 
trar of the commercial court. He must file a balance sheet of 
his business, and submit his books and accounts to the court. 

2 . By a writ served by a creditor upon a debtor, who has 
a right of defence. 

3 . By an application of the creditor to the president of the 
commercial court. 

In each case the bankruptcy or faillite is declared by the 
commercial court. The bankrupt maj' lodge an objection, 
to the judgment within eight days of its publication, or the 
creditors may do so within a fortnight. 

Consequences. — When a judgment is pronounced declar- 
ing a person bankrupt, the Court will fix the date from which 
all conveyances and all agreements made by the bankrupt are 
declared void, that being the date when, in the Court's 
opinion, the bankrupt became insolvent. 

As a rule, all payments made by the bankrupt after such 
date are void. 

The Court may even declare void other dealings with the 
bankrupt, if it is proved that the person with whom he had 
dealings knew that he was dealing with an insolvent person, 
and that he took advantage of the situation to the prejudice 
of the other creditors. 
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From the date of the judgment all interest on debts ceases 
to run, except that secured by mortgage or pledge. 

Curateur or Trustee. — The Court, on declaring the bank- 
ruptcy, will appoint one or more trustees or curateurs. to 
wind up the bankrupt's estate. These curateurs are under 
the supervision of the Court, which delegates a judge, called 
juge commissaire, to whom the curat-mu- must apjdy, if neces- 
sary, for guidance. 

All letters addressed to the bankrupt will be forwarded to 
the curateur, who acts on behalf of the creditors; but the 
latter are always free to lodge objections to the proceedings 
of the ettrateiv. 

The curator may, with the approval of the delegated judge 
— juge commissaire — give the bankrupt and his family the 
dothes and articles necessary for daily use. He may also 
grant them, if directed by the C!ourt, some alimentai-y support 
during the process of winding-up. 



Section II. 

SCHEME OF O0MP«OsmOX. 

Ihi Concordat. 

Kinds. — There are two kinds of schemeiS of compositiMi: 
1. CJompceition before bankruptcy is declared. 
"3. Composition after bankruptcy is declared. 

I. — OF COMPOSITIOX BEFORE BAXKKUPTCT. 

Z>»» Concordat Pn'rentif a In Faillifc. 

Loir of the 29t]) June, 1887 

Definition. — It often happens that a trader or merchant, 
finding that he is verging on bankruptcy and ^-ishmg to 
avoid it, applies to the Court for leave to make an arrange- 
ment with his creditors. This arrangement to prevent bank- 
ruptcy is called concordat preventij. 
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Conditions and Formalities. — Prom the moment the 
debtor has lodged his application in court, all proceedings 
against him and all payments out of his estate are stopped, 
and the Court sends an expert to examine his books. 

,The creditors then meet, and the debtor proposes to them 
a scheme of liquidation upon which the creditors vote. An 
arrangement is only possible if the majority of the creditors, 
representing three-fourths of the amount of admitted debts, 
vote in favour of it; but the Court will not sanction any 
arrangement unless the dividend proposed is a genuine one, 
and unless there is no doubt that the debtor has been unfor- 
tunate but honest. 

Creditors need not be present when the voting takes place. 
They generally give a power of attorney to their lawyer in 

the following form: — "I, the undersigned , declare 

that I am really and truly a creditor of M for 

francs, and I give a power of attorney to M to vote 

for me at the creditors* meeting upon the question of the 
acceptance of the debtor's proposal of arrangement." 

It is most important for the creditor to send in at once all 
documents required to prove that the bankrupt is indebted 
to him for a certain sum, because, if the date fixed by the 
Court for admission of debts has expired, no notice is taken 
of the creditor's claim. The latter would have to obtain 
a judgment to have his claim admitted. 

Besides the statement of claim, the creditor is required to 
send the Court a statement as follows: — " I, the undersigned 

declare that I am really and truly a creditor of M . 

for the amount of francs, So help me God." 

Effect of the Concordat. — When an arrangement, or con- 
cordat, as above mentioned, has been made, the composition 
or scheme approved of and accepted by the majority of the 
creditors is binding on all the creditors. Those creditors 
who have preferential debts or mortgages are paid before 
a dividend is paid to ordinary creditors; but these privileged 
creditors have no right to vote. If they do so, they lose their 
privilege. 
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If default is made by the debtor in payment of any instal- 
ment, or if the approval of the Court or a creditor's vote was 
obtained by fraud, any creditor is at liberty to petition the 
Court to set aside the arrangement and to make the debtor 
a bankrupt. 

II. — COMPOSITION AFTER BANKRUPTCY. 

Thi Concordat apres Faillite. 

Law of the 18th April, 1851. 

Arts. 509 to 528. 

Formalities and Conditions. — When the Court, after 
hearing the report made by the delegated judge — juge com- 
misscdre — has settled disputes as to the assets and debts of 
the bankrupt, the same juge commissaire will summon the 
creditors in presence of the bankrupt. 

The creditors are personally present at the meeting or are 
represented by someone having a power of attorney as above 
stated (p. 238). 

The curateur or trustee submits his report to the meeting, 
stating all his transactions and their probable result. Dis- 
cussion is then opened, and the juge commissaire writes the 
minute or proces-verbal of it. If the bankrupt is not a 
criminal bankrupt, the Court summons the creditors to vote 
on a scheme of composition. If the majority of the creditors, 
representing at least three-fourths of the admitted and regis- 
tered debts, votes in favour of the composition proposed by 
the bankrupt, the latter, in spite of the rights of the other 
creditors, wiU obtain the concordat. 

Definition. — The concordat after bankruptcy means la legal 
arrangement between the debtor, the Court, and the credi- 
tors, under which the debtor is allowed to pay his debts by 
instalments, as in the case of the concordat preventif. 

Opposition and Homologation. — ^Any creditor may lodge 
an objection to the concordat, but such objection must be 
based on some legal ground, and notified to the curateur and 
to the bankrupt within five days following the concordat. 
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The juge oommissaire then presents to the Court a report 
on the bankruptcy and the admissibility of the concordat, and 
the Court, in the same judgment, disposes of objections and 
allows or refuses the concordat. The approval of a concordat 
by the Court is called Jwmologation du concordat. 

Except when some of the formalities have been omitted, 
the Court generally homologates the concordat agreed to by 
the creditors. It is indeed settled that the Court may not 
substitute its decision for that of the creditors, unless there 
are particular and strong reasons for so doing. 

No Concordat. — Art. 514 of the commercial code forbids 
concordat if the bankrupt is being prosecuted or has been 
condemned for culpable or criminal bankruptcy. 



Section III. 

OF CULPABLE AND FRAUDULENT BANKRUPTCY. 

De la Banqueroute Svmple et Fraitduleuse. 
Arts. 573 to 585. 

Definitions. — The bankrupt or failli may be declared: — 

1. An ordinary hanJcrupt or failli, as mentioned in 
Section 1 of this chapter. This declaration is usually appli- 
cable to traders who have been unfortunate, and upon whose 
character there is no reflection. 

2. Culpable bankrupt or banqueroutie)- simple, if he has 
been rash, extravagant, or otherwise irregular. 

3. A criminal bankrupt or banqueroutier frauduXeux, if 
he has made away with his books, or falsified them, or hidden 
his money, or otherwise acted fraudulently. 

In the last two cases the bankrupt is liable to be tried by 
the criminal court, and cannot obtain a scheme of com- 
position. 

The excellent plrovisions of English law, by which the 
bankrupt may bie compelled to declare all the facts in open 
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court, and may be subjected to cross-examination, do not 
exist in France or in Belgium. 



Section IV 

OF REHABILITATION. 

De la Rehabilitation. 
Arts. 586 to 592. 

When and How it is Granted. — A bankrupt who has 
paid the whole amount of his debts, including interest and 
expenses, can obtain his rehabilitation by appilying to the 
court of appeal. 

This rehabilitation can be obtained even after death. 

No rehabilitation is granted to a criminal bankrupt. 



Section V 

OF THE POSITION OF A BANKRUPT'S WIFE. 

De la Situation de la Femme du Failli. 

Arts. 553 to 560 — Law of 18th April, 1851 , 

What she is Entitled to Retain.— The wife of a bank- 
rupt trader is entitled to keep everything that belongs to her 
personally: — 

(1) All immoveables which were her property at the time 
of her marriage, all those she may have obtained later by 
gift, succession, or exchange, or acquired by purchase with 
her own means, if she is in a position to prove the origin of 
these means. 

(2) The moveables which have remained her personal pro- 
perty, according to her marriage contract and the inventory 
therein embodied, as well as those she may have acquired, 
and of which she can prove the origin, as in the case of 
immoveables. 

B. 16 
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Her Claim against the Bankrupt's Estate.— All move- 
ables and immoveables which the wife does not own 
personally belong to the husband or to the " community," and 
therefore are eecsurities for the creditors. The wife herself 
is one of the creditors, not only for repayment of her pro- 
perties merged in the community, such as the money 
resulting fi-om the sale of her own effects, but also for all 
loans or credits which she can prove genuine to the satisfac- 
tion of the creditors. 

Art. 567: If the husband ivere a merchant or trader at 
the time of the marriage, or became so within two years 
aft&r it, the loife cannot claim in the bankrwptey. amy of the 
privileges given to her by her husband in the marriage con- 
tract, while the creditors will not he able to claim, provisions 
made by her in the cMitract in favour of her husband. She 
will (by Art. 559) have a legal mortgage only on the im- 
moveables belonging to her husband at that date, or which 
have come to him by succession, and this only as security for 
the debts she has contracted jointly with her husband. 



Section VI. 

PERMISSION TO POSTTPONE PAYMENT OF DEBTS . 

Du Sursis de Payement. 
ArU. 593 to6U—Lawof the IBth April, 1851. 

On application to the commercial court, permission may 
be granted to a merchant who, on account of unavoidable 
circumstances — such as war — is unable to meet his Kabili- 
ties, although quite solvent, to postpone payment thereof, 
until such time as the Court may determine. 

A perBon's heirs may obtain a similar privilege. 
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TITLE II. 
OF SOME SPECIAL BEGULATIONS. 

De quelques LegislaUons Speciales. 

Certain special matters which may interest the legal pro- 
fession remain to be dealt with: — 

1 . Lunatics or Alienes. 

2. Judicial Assistance or Assistance Judiciaire. 

3. (Copyright or Droits d'Auteur 

4. B^istration Duties or Droits d^Enregistrement . 

5. Succession Duties or Droits de Succession. 

6. Stamp Duties or Droits de Timbre. 

7. Rules of the Road or Police du Boidage. 

8. (By special request) Belgian Electoral System or Droit 
Electoral Beige. 



CHAPTER I. 

OF LUNATICS. 

Des Alienes. 
Laws of 18th .June, 1850, and of 28th December, 1873. 

Asylums. — Most of the lunatic asylums in Belgium are 
supported by private associations. generaUr by Catholic 
religious bodies. Several towTis, however, have their own 
official lunatic asylums. All such asylums are imder the 
sanction and authority of government. 

Conditions. — The law lays down the conditions regard- 
ing the inq)ection of lunatic asylums or the admission of 

16(2) 
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patients, and also the terms under which a patient may leave 
an asylum. It prescribes measures for the security and pro- 
tection of the patient. The public authorities, and notably 
the Public Prosecutor, have power to prevent a person who 
is compos mentis from being placed in a lunatic asylum. 

Capacity of Lunatics. — A person who is not a minor, or 
legally interdicted, who enjoys full civil capacity, and whose 
mental faculties are not seriously impaired, may be placed 
under a limited guardianship by the courts for the protection 
of his estate. If no such guardian has been chosen by the 
Court, and such person is placed in an asylum, the asylum 
authorities permit him to manage his own affairs. 

The mere fact of being placed in a lunatic asylum does 
not imply that the interned person is incapable of performing 
legal acts, as the periods when he is non compos mentis may 
be infrequent and of short duration. As, however, agree- 
ments or deeds executed by such a person are always open 
to question, and frequently lead to litigation, it is always a 
delicate matter to deal with a person who is or has been in 
a lunatic asylum . 

If a notary has to grant a power of attorney to a person 
confined in a lunatic asylum, or is called upon to make the 
will of such a person, it is his duty to ascertain whether the 
inmate is in a fit state to act, or is mentally incapable of 
making a valid will. The doctor of the institution must 
also satisfy himself on these points. 



CHAPTER II. 

OF JUDICIAL ASSISTANCE. 

De r Assistance Jvdiciaire. 

Law of the 30th July, 1889. 

Belgians who are without sufiicient means to pay law 
expenses may apply to the Court to obtain the gratuitous 
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eervioee of a lawyer, avoue, or bailiff, and are exempted from 
all payments in the law courts. 

This indulgence is extended to aliens whose nation has a 
treaty on the subject with Belgium. 

It is to be regretted that there is at present no treaty on 
this subject with England. 



CHAPTER III. 

OF CXJPYEIGHT. 

Du Droit d'Auteur. 
Law of the 22nd March, 1886. 

The author of an artistic or literary work is alone entitled 
to the copyright and use of it, and his rights survive to bis 
heirs for fifty years after his death. 

To safeguard these he must register his work at the 
Ministry of Science and Arts, and this should be done within 
six months. 

This law regulates the procedure in actions for infringe- 
ment. Aliens have similar rights in Belgium, but the term 
for which protection is given to them cannot exceed the 
term fixed by the law of their own country. 

England adheres to the Union internationale pour la pro- 
tection des droits d'auteur. 
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CHAPTER IV. 

FEES FOE. EEGISTKATION. 

Des Droits d'Enregistrement . 

Law of the 22 Frimaire {a), an VII. of the first French 
Republic. 

Importance. — The registration laws are of the utmost im- 
portance in Belgium and Prance. 

The officials who administer the registration laws are called 
the fiscal authorities or fisc, as the revenues collected by 
them for fees, &c., are for the benefit of the State. 

Effect. — The effects of registration are: — 

1. For the State. — To have some control over, and to levy 
taxes upon, the agreements or deeds of parties. 

2. For the public. — Some Belgian laws make registra- 
tion essential to the validity of deeds as against third parties, 
thus preventing fraud by rendering the date of the deed 
indisputable. 

OfHces. — The fiscal administration is distinct from the 
judicial, although it collects many of the duties levied on 
judicial documents. 

There is a registration office in every place where there 
is a justice of the peace. The large cities have several regis- 
tration offices, devoted to special matters, as, for instance, 
civil deeds, judicial acts, private agreements, successions, 
stamps, &c. These offices are frequently known by different 
names, such as bureau d'enregistrement des actes civils; 
bureau d'enregistrement des actes judiciaires ; bureau d'en- 
registrement des actes som-seings-frives ; bureau des droits 
de succession; bureau du timbre, &c. 

(a) Frimaire, the third month of the calendajr of the first French 
Bepublic, from November 21st to December 20th. 
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At the head of each office is an official called receveur, who 
is appointed by the State. 

Organic Law. — The principal law on which all adminis- 
trative duties are based has existed since the first French 
Eevolution, and it is still applied in Belgium, with certain 
modifications; it is the law of the 22 Frimaire, An Vll. 

The registration duties are of two classes: (a) fixed fees, 
(b) proportional fees. 

Belgium has no graduated registration fees as Prance, 
England, and many other countries have. 

Fees. — Fixed fees are levied on every document which 
does not imply any transfer of value or property, such as 
a power of attorney. 

Proportional fees are levied on all deeds which imply trans- 
fer of value or of property, such as sales, mortgages, loans, &c. 

All documents produced in court should be previously 
registered, but in practice this is often dispensed with, the 
parties calling the unregistered agreement a verbal agree- 
ment in their pleadings, and usually no objection is raised. 
If, however, the opposing party were to deny the existence 
of an agreement, it would be necessary to produce the written 
agreement, duly registered. 

All deeds requiring to be registered must be written on 
stamped paper, under a penalty of 25 francs. 

The prinGipal fixed registration duties are: — 
Ofr. 50 c. to 3/r on leases. 

7fr. for marriage contracts and donations between 
husband and wife. 

35 /r. for all deeds of divorce and judicial separations. 
2fr. 40 c. in all other cases, with a :few exceptions. 

It has been stated previously that the duty paid by foreign 
oompanies (p. 223) is 500 fr. on the deed of constitution. 

The phief proportional or ad valorem duties are as 
follows: — 

1 fr. 30 c. per thousand for inscription of mortgage deeds. 
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Ofr. 10 c. per oent on the sale or mortgage of vessela 
(p. 233). 

fr. 25 c. per cent on the value of an estate to be divided 
amongst parties. 

0/r. 50 0. per omit on the capital of a Belgian company. 

fr. 65 c. per oent on receipts for value. 

1 /r. 25 c. pier cent for transcription of immoveable pro- 
perties. 

1 fr. 40 c. per oent on obligations for cash. 
2/r. 70c. per oerd on the price of moveables sold. 
■ 5 fr. 50 c. pm" cemt on the price of immoveables sold. 

Period of Payment and Penalties. — The periods allowed 
for registration are as f oUov^s : — 

Ten or fifteen days for notarial deeds, according to the 
notary's residence. 

Three months after the death of the testator, for wills. 

Three months for deeds under private signature dealing 
with transfers of property and leases. 

Foreign agreements or deeds must be registered within 
six months of the date borne by the deed if executed in 
Europe, one year if executed in America, and two years if 
executed in Asia or Africa. 

No limit is fixed for the registration of deeds under private 
signature which do not relate to the transmission of property 
or to a lease, but, unless registered, they cannot be used either 
before a court of justice or by a notary. 



CHAPTER V. 

SUCCESSION DUTIES. 

Droits de Succession. 

Law of SOth of August, 1913. 

Generalities. — On page 100 it was stated that, after a 
death, it is necessary to lodge, at the succession office — bureau 
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des successions: — a declaration of part or of the whole of 
the deceased's estate, according to the proximity of relation- 
ship and the nationality of the de cujus or the deceased. 

It has been stated (p. 100) that this declaration must be 
lodged within a certain period. 

When this has been done, a duty has to be paid within 
ten, twelve, or thirteen months from the date of death, accord- 
ing to whether it took place in Belgium, elsewhere in Europe, 
or in some other part of the world. 

Duties. — The succession duties to be paid at the bureau 
des successions are as follows: — 

1 /r. 40 c. per cent in the case of children and parents. 

6 per cent in the case of husband and wife. 

7/r. 50 c. per cent in the case of brother and sister. 

9 per cent by uncles, aunts, nephews, and nieces. 

\Qfr. 50 c. per cent by great-uncles, great-aunts, great- 
nephews and great-nieces. 

15 per cent by all the aforesaid persons upon the amount 
of the benefit taken by them in excess of their legal part. 

15 per cent by aU other persons. 

These duties are reduced by one-half when the inheri- 
tance consists of usufruct or life-interest only. 

Suspended Duties. — When the usufruct or life-interest 
in a property is given to one person, with an absolute interest 
to another, subject to such life-interest — in other words, when 
one person comies entitled to the usufruct and another to the 
fee or bare property (p. 73) — two succession duties have 
to be paid : one by the usufructuary, of half the duty as above, 
the other by the bare-owner — nu-proprietaire — of the whole 
duty. However, as the latter during the usufructuary's life 
takes no benefit from his inheritance, the State defers, on 
request, the payment of this succession duty until the end 
of the usufruct, on condition that the bare-owner gives 
security for its payment. Such duties are therefore called 
suspended duties or droits en suspens. 
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CHAPTER VI. 

STAMP DUTIES. 

Droits de Timbre. 
Law of 25th of March, 1881 . 

Generalities. — In Belgium all written or printed papers- 
to be used for deeds, agreements, posters, advertisements, &c., 
must be stamped before being published or circulated in 
any way . 

Kinds of Stamps. — Tliere are three sorts of stamps: — 

1 . Timbre de di/mension, or stamp of a value proportioned 
to the surface of the paper to which it is affixed . These are 
in particular: (a) The stamped paper on which agreements 
or deeds are to be written, such as are used by notaries for 
their authentic deeds. The tax ranges from Ofi-. 25 e. ta 
2fr. 60 c. (b) The stamps to bo affixed to paper to be used 
for posters or ad\'erti8ements. The stamp costs from Ofr. 
5 c. upwards. 

2. Timbre p'oportionnel, or ad valorem stamp, i.e., pro- 
portionate to the sum mentioned on the document. This is 
used specially for bills of exchange, promissory notes, deben- 
tures, shares of companies, &c. The tax is from Ofr. 10 c. 
to Ofr. 50c. per thousiand francs. 

3. Timbre fixe or fixed stamp, tlie amount of which is 
invariable. This is used for special documents, such as per- 
mission to carry arms — 35 fr., passports — 8fr. 

Sale of Stamps or Stamped Paper. — All stamps or 
stamped papers are obtainable at any bureau d'enreffistre- 
ment. When ther* is no such office, the post-office or the 
recei\'er of taxes will supply them. 

Effect of tlie Stamps. — It is a common but erroneous 
belief that a deed, such as an agreement or a will, is void 
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unless written on stamped paper. The stamping of a docu- 
ment is merely a fiscal requirement, the neglect of wliich does 
not invalid&te the document. The only diawback of an un- 
EtaDq)ed document is that it cannot be produced in court, 
and that a fine is imposed for aftei-stamping. 

Foreign Documents. — All foreign documents and foreign 
shares and debentures must be stamped in Belgium; other- 
wise they cannot be utilised for any purpose of obtaining 
the protection of the Courts. 



CHAPTEE VII. 



RULES OF THE R0.\D. 

Police du Rouluge. 

Boycd Decree of 27th April, 1914. 

International Convention of llth October. 1909. 

Regulations. — All cai-riages and horses in Belgium and 
France must keep to the right of the road, and keep to 
THE LEFT when overtaking a earriatge in front. This is the- 
reverse of the English rule . 

All kinds of vehicles and cattle, in overtaking or meeting, 
must occupy one half of the road only. 

By international convention of llth October, 1899, all 
foreign motor-cars must bear the distinctive mark assigned 
to them in their own oountiy. and also a special badge 
attached to the back of the car. 

All motor-cars must have two lantei-ns in front and one 
behind. The latter must be so placed that the number of 
inscription on the badge may easily be read. In lighted 
towns or districts motorists must lower or shade their lights . 

All motor-cjurs must have some kind of trumpet or hooter. 
audible at a distance of at least 150 metres (165 yards), and 
a brake capable of instantly stopping the wheels. 
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The driver must be 18 yeaxs of age at least. 

The driver must register the above-mentioned marks and 
bodge when entering Belgium. The registration wiU only- 
he made on production of the papers establishing the owner- 
ship of the car and the driver's identity. The Custom-house 
wiU at once deliver a duplicate of the registered document. 
The fee to be paid is 2fr. The duplicate must be produced 
when required. 

The speed must be as follows: — . 

Not to exceed 40 kilometers — ^25 miles — an hour in the 
open countiy, nor 15 kilometers — 9| miles — in populous 
places, or in crossing bridges, or in rounding curves where 
the driver cannot see more than 150 meters before him. 

For further instructions see the International Convention 
relative to motor-cars, signed at Paris on 11th October, 1909. 



CHAPTEK VIII. 

THE BEIXJIAN ELECTORAL SYSTEM. 

Syst/;me Electoral Beige. 

General Observation, — At the request of some BngUsh 
professional friends, the final chapter of this work is devoted 
to the Belgian electoral system, a subject which, although 
not strictly within the scope of the book, may interest some 
•of those for whom the work was designed . 

The Belgian electoral system wiU bear comparison, it is 
believed, with the best and most liberal of systems. There 
are people, however, who stigmatise it as insufficiently demo- 
cratic, and one of the results of the war will perhaps be an 
amended system, framed to the desires of many reformers. 
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Section I. 

PEINCIPLES. 

Principles. — The whole system is based on tlie following 
principles: — 

1. Every Belgian male citizen over a certain age, which 
varies according to tho nature of tlie election, has a vote. 

2 . The vote is as much a duty as a right. 

3. The vote must be absolutely secret. 

4. Each person has a voting power in proportion to his 
interest in the affairs of the State. 

1. Right to Vote. — Everj- Belgian male citizen over the 
fixed age has a right to participate in public affairs. The 
law therefore gives him a right to vote by means of a bulletin, 
commonly called one vote or one call or une voix. 

2. Every Belgian is Bound to Vote.— The law rightly 
considers it the duty of every citizen to participate in the 
election of those who manage the public affairs. The citizen 
who fails to exercise his right in this respect is, failing a 
valid reason, liable to punishment. 

3. Secrecy of the Vote. — To obtain the true opinion of 
the people in an election, the law considers it necessary to 
give every citizen power to vote for the candidate of his 
choice without let or hindrance. Hence there must be abso- 
lute secrecy of the ballot. 

4. Proportional Voting Power. — Unlearned citizens and 
those uninterested in public affairs are apt to be unreasonable 
in their votes. Asa remedy, supplementary votes are granted 
to citizens who have given proof of their intelligence, or ai-e 
specially concerned in the good conduct of public affairs, or 
in the interests of some particular trade, industry, or general 
business. 

Distribution of Electoral Votes. — It is proposed, under 
this heading, to deal only with what is known as the Parlia- 
mentary System, the Senate and the Chamber of Deputies. 
The distribution of the votes is practically co-extensive, and 
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•on the same lines as in municipal or communal elections, the 
qualifications being stated below. 

1. Every Belgian citizen of the age of 25 years and 
upwards, for the Chambre des Representants, and of 30 years 
and upwards for the Senat, is entitled to one vote. 

2. One supplementary vote is granted to any elector of: 

(a) 35 years of age, being married or a widower with chil- 
dren, and resident in a house paying a yearly tax of 5 francs. 

(b) 25 years of age and owner of immoveables worth 
2,000 francs (£80), or owner, during two years, of an in- 
scription in the Belgian State Debt Booh, or in the Belgian 
Caisse d'Epargne, producing an income of 100 francs (£4). 

3. Two supplementary votes are granted to citizens, over 
25 years of age, who are holders of a diploma of superior 
studies or are public functionaries of a certain rank. 

No one may have more than three votes . 



Section II. 

MODE OF ELECTION . 

Formalities. — It is unnecessary to go into details with 
regard to the preliminaries of the election. Advertisements, 
posters, speeches, meetings, &c., are as numerous in Belgium 
as in Englknd, and are not less unconventional or personal. 

In every borough there are several electoral offices. Each 
is composed of a president — judge of the tribunal of first 
instance, justice of the peace, supplementary judge, or perison 
having knowledge of law, two scrutators and one secretary. 
These together constitute the bureau electoral. There are 
also witnesses chosen by the political parties, one for each 
party. 

Each member of the bureau electoral has an alphabetical 
list of all the electors, with, opposite each name, the number 
of votes to which the elector is legally entitled. 

The president takes the oath of secrecy and administers 
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it to the other members of the hureau and the witnesses. He 
verifies the facts that the ballot-box is empty, and that the 
packet of bulletins sent to him by the president of the 
tribunal of first instance is sealed and closed. He opens 
the packet and counts the bulletins; together with the 
members, he fixes the place where the seal is to be affixed 
to them. He then proceeds to visit the isoloirs, or smaU 
•compartments or stalls, so isolated that an elector cannot 
communicate with the electors in the adjacent isoloirs. 

Everything being ready, the electors arc admitted accord- 
ing to the number of empty isoloirs. 

Every elector, bearing his official paper, hands it to the 
president, who, with the other members, identifies his name 
and the number of his votes. This being done, the presi- 
dent hands the voter the folded bxilletine, one at a time, if 
the elector has more than one vote. The latter goes to one 
of the stalls, opens his bulletins, makes his voting mark on 
the paper before or above the names of candidates he wishes 
to vote for, re-folds his bulletins, and puts them singly into 
the ballot-box placed on the table beside the president. 
Before so doing, however, he must show the seal, but so that 
an observer cannot see the place where the vote is marked. 
Needless to add that, so far, the British procedure is similar. 

Ballot-papers. — The ballot-papers are divided into as 
many columns as there are parties liaving candidates for 
election. At the head of each column, and opposite the name 
of each candidate, there is a small black square of about 
5/8 ths of an inch, with a white spot in the centre. 

The act of voting consists in blackening the white spot 
with a pencil placed in each isoloir. 

If the elector has blackened the white spot at the head of 
a column he has voted for all the candidates therein. If he 
has blackened a spot opposite the name of one of the candi- 
dates, he has voted also for all those in the same column, but 
he has given that one candidate a special preference. 

After the Vote. — The voting takes place between 8a.m. 
and 1 p.m. At 1 o'clock the president seals the ballot-box, 
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and the secretary draws up a report of the proceedings, which 
is signed by all the members of the bureau electoral and the 
witnesses. Then, under the supervision of the president^ 
the ballot-box is taken to the bureau central, where the 
bulletins are examined, one by one, by a special committee 
headed by the president of the tribunal of first instance. 
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N.B. — The French and Latin Words are in Italics. 



ABSENT persons or absentees, 55. 
Acceptance, of succession, 85. 

of community, 142. 
Accreditifs, 230. 
Acknowledged children, 60. 
Acquired property, during the Legal Community, 137. 

marriage contract of, 150. 
Act before the Civil Authorities, 48. 
Acte, 28. 

de notoriete, 164. 

d'itat-civil, 48. 

notarie. See Acte authentique. 

sous-seing-prive, 28, 30, 32, 124. See also Agreements 
under private signature. 
Acte authentique, 25 et seq. 

brevets, 34. 

copies of, 31, 34. 

differences between (a) English, (b) Belgian and French 
agreements and deeds, 28. 

different from agreements under private signature as to 
mode of proof. 124. 

expedition of, 34. 

extract of, 34. 

formalities of, 29, 33. 

grosse of, 34. 

importance of, 30. 

inquiries concerning, 35. 

language for, 31. 
B. 17 
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Acte authentique — continued. 
minute of, 34. 
model of, 31. 
parts of, 31. 
proof by, 124. 
registration of, 33. 
respectueux, 51. 
transcription of, 35. 
who executes the, 26. 
Action en dommages-intirits, 119. 
Actions, or shares in companies, 211. 

Administrateur, or director in companies. See Companies. 
Administrator, 115. 

in marriage, 132, 155, 157. 
of deceased's estate, 93, 115. 
of a wife's goods, 132. 

of a minor's goods and of those of other incapables, 
66. 
Adoption, 63. 
Affiliation, 60. 
Agents ^affaires, 26. 

Agreements, by authentic acte. See Acte authentique. 
with regard to future succession, 87. 
under private signature, 28, 30, 32, 124. 

differences between these and those in authentic form, 

30, 124. 
form of an agreement for debt, 127. 
period for registration, 33. 
proof of payment, 124. 
proof of validity, 30, 32. 
recording of, 188. 
value of, 33, 129. 
Aleatory contract, 177. 
Alimony, 61. 

Allowance to children, 61. 
Ancestors, distribution of their goods, 99. 
Anonyme company. See Company, Limited. 
Annuities, 175. 

contract of, on a third person's Hfe, 177. 
Antichresis, 184. 
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Appeal, to or from, Commercial Court, 18. 

Court of Appeal, 15. 

Court of Assizes, 20. 

Court of First Instance, 1 1 . 

Court of Justice of Peace, 6. 

provisional judgment, or Riferi, 13. 
Arbitration, 181. 

foreign arbitration award, 1 1 . 
Arrest (personal) in civil matters, 182. 
Arrit, 14, 16. 

Arrondistement Judiciatre, or district, 5, 7. 
Assizes Courts, 18. 

Association (temporary) in partuership, 220. 
Attorney, power of, 178. 
Auction, public, 92, 165. 

advice to foreigners, 163, 166. 

fees, 92, 164, 166. 
Authentic act, agreement or deed. See Acte authentique. 
Avocat, 21. 

A la Cour d'Appel, 22. 

A la Cour de Cassation, 16, 22. 

avocat-avoue, 24. 

avocat-geniral, 14. 

avocat-stagiaire, 22. 

Bdtonnier of the order of, 22. 
Avoue, 21, 23. 

a la Cour de Cassation, 16. 
Award of foreign arbitrators, 11. 



BAIL. See Lease. 

Bailiff, 5, 9. 

Bankruptcy aifaillite, 235, 240. 

composition before and after, 237, 239. 

curators a-nd Juges-commissaires, 237. 

permission to postpone payment of debts, 242. 

rehabilitation, 241. 

wife's position in, 241. 
Bare ownership, 73, 74. 
Barrister, 21. 
Barter or echange, 167. 

17(2) 
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Bdtonnier of the order of avocats, 22. 
Belgian Civil Code, 45. 

codes, 3. 

constitutioiial law, 43. 

consul acting as notary, 27. 

courts, 4. 

marrying in foreign countries, 50. 

nationality acquired or lost, 47. 

notary and French notary, 25. 

official gazette, 204. 
Betting, 177. 

Bigamy, cannot exist in Belgium or France, 48. 
Billet a ordre. See Bill of exchange. 
BUI of exchange, 226. 

fiscal fee, 229. 

provision for a, 226. 
Births, records of, 49. 
Boats. See Vessels. 

Bordereau ^inscription hypothecaire, 193. 
Borough or canton, 5. 
Brevet, 34. 
Bureau, de V enregistrement, or registration office, 246. 

des dipdtt et contignations, or of deposits, 123. 

des hypothiques, or of mortgages, 163, 187, 194. 

des hypotheques maritimes, or maritime mortgages, 232. 

des inscriptions hypothecaires, or of inscribed mortgages, 

187, 191, 194. 

des transcriptions, for registration of titles, 36, 36, 163, 

188, 191. 
inquiries, 35. 

Buying immoveable properties, 35, 92, 165. 
costs and fees, 36, 92, 164, 166. 
special notice, 166. 

CADASTRE, 36. 

extract from, 37, 38. 

map, 37, 39. 

register or tnatrice, 37. 
Caisse des dipdts et consignations, 123. 
Cautionnement or security, 180. 
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Chattel mortgage does not exist in Belgium or France, 187, 

Chef-lieu de canton, d'arrondissement, 5, 7. 
Cheques, 229. 

accreditifs, 230. 

crossed cheques, 231. 
Children, acknowledged, 60. 

illegitimate, 60, 61. 

legitimised, 61. 
Civil, code, 45. 

courts, 4. , 

partnership, 172. 

persons, 108. 

recorders, 48, 49. 

rights, 47. 

Claim, right of, or droit de reprise, 133. 
Classification of properties, 70. 
Codes, 3. 

ciyil code or Code NapoUon, 3, 45. 

commercial, 203. 

division of, 46. 
Commercial, code, 203. 

court, 16. 

correspondence, 224. 

pledges, 185. 

Commissaires in companies, 213. See also Companies. 
Community. See Contract of Marriage. 
Companies, 203. 

accountants, 212. 

administrateurs or directors, 212. 

balance sheet, 214. 

civil, 172. 

commissaires, 213. 

debentures, 215. 

directors or administrateurs, 212. 

duration, 217. 

expenses of constitution, 223. 

fees, 206. 

foreign companies in Belgium, 221. 

founders' shares, 211. 
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Companies — continued. 
head offices, 205. 
kinds of, 203. 
laws, 203. 
meetings, 213. 
memorandum, 205. 

modifications of the articles of association, 213. 
names, 205. 

payment on subscription, 209. 
publication, 204. 
reserved funds, 214. 
sales of shares, 210. 
shares, 211. 
I. Go-operative Companies, 219. 
n. Limited Companies, or SocUtis Anonymes, 207. 

conditions of constitution, 207. 

duration, 217. 

fees, 206, 220. 

modes of constitution, 208. 

social name, 205, 207. 

III. Limited partnership, or Sociite en commandite timple, 

206. 

IV. Partnership, or SociM en nom collectif, 206. 

V. Partnership limited by shares, or Sociiti en commandite 

par actions, 218. 

VI. Temporary associations and association in partnership, 

or association momentanie et association en participa- 
tion, 220. 

Compensation, or recompense in matrimonial accounting, 134. 

Competency of the Courts. See each Court. 

Composition in bankruptcy, 237, 239. 

Compulsory ejectments, 197. 

Concealment of goods after a death, 95. 

Concordat, or composition. See Bankruptcy. 

Consanguinity, 84. 

Conseil de discipline des avocats, 22. 

Conseil de/amille, 6, 66, 67, 69. 

Conseil judiciaire, 69. 

Conseiller A la cour, d^appel, 14. 
de cassation, 15. 

Conseil des Prud'hommes, or Workmen's Court, 20. 
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Consent to marriage, by the parents, 50. 
Contervatetcr, des hypothequet, 163, 187, 193. 

des hypotheques maritimes, 232. 
Oonstitutional law of Belgium, 43. 
Consuls, as Belgian notaries, 27. 
Contracts, in general, 119. 

aleatory, 177. 
Contracts of marriage, 131. 

compensation or recompense, 134. 

costs of, 136. 

of foreigners, 134. 

forms of, 133, 135, 157. 

general regulations, 131. 

gifts (a) between spouses, 117. 

(b) by parents, 94, 116. 
husband's rights, 132. 
kinds of property in marriage, 133. 
master of commimity, 132. 
merchant's, 134. 
model of contract between a Belgian and a British 

subject, 158. 
recompense or compensation, 134. 
reinvestment or remploi, 133. 
reprises or claims, 133. 
when contract must be executed, 131. 
I. Legal Commimity, or Communaute Legale, 131, 137. 
acceptance of the, 142. 
administration, 140. 
contents: (a) "actively," 137, 143. 

(b) " passively," 138, 144. 
dissolution, 141. 
distribution oi portage, 143. 
example of winding-up and distribution, 144, 145, 

146. 
goods excepted from community, 138. 
imperfection, 149. 
liabilities, 138, 144, 148. 
liabilities or debts : 

(a) arising out of a succession, 139. 

(b) before marriage, 139. 

(c) contracted by wife, 139. 

(d) contracted by husband, 138. 
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Contracts of marriage — continued. 

I. Legal Community, or Comm'unaute Legale — continued. 

marriage without contract, 131. 
"passive" exceeding "active," 148. 
renunciation of a, 142. 
wife's obligations as to debts, 141, 143, 144. 

II. Community of acquired properties, or Communauti 

d' acquets, 150. 

III. Community of universal goods, or Communaut^ 

universelle, 153. 

IV. Separate estates, or Separation de Mens, 154. 

V. Dowry, or Rigime dotal, 156. 

VI. Combinations of foresaid forms of, 157. 
Contributions foncieres et personnelles, 170. 
Conventional, mortgages, 193. 

obligations, 119. 
Conveyances of property, 35, 162, 165, 188. 

costs of, 164. 
Co-operative company, 219. 
Copies, kinds of, and their appellations, 31, 34. 
Copyright, 245. 
Counsel of the Bar, 22. 

Counsellors in the superior and supreme Courts, 14, 15. 
County Council recorder, 49. 
Courts in Belgium, 4. 

I. Inferior Courts, 4. 

Justice of the peace, 5. 
tribunal of first instance, 7. 

II. Superior Court of Appeal, 14. 

III. Supreme Court, or Cour de Cassation, 15. 

IV. Special Courts, 16. 

assizes, 18. 

commercial, 16. 

juvenile, 21. 

military, 20. 

provisional or re/ere, 12. 

workmen's or Prud'hommes, 20. 
Creancier chirographaire, 194. 
Creditors, jointly and severally interested, 121. 

their rights in a winding-up and distribution of estate, 
97. 
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Criminal Courts, 4. 
Crossed cheque, 231. 
Curator, in bankruptcy, 237. 

of an interdicted person, 69. 

of a vacant estate, 86. 

DATIVE guardianship, 66. 
Death, registration of, 48, 49. 

proceedings after, 87. 
Debts, arising from succession, 95, 114. 

contracted by a wife before and during the marriage 
138. 

form of a private agreement regarding, 127. 

payment of, with or without surrogation, 123. 

secured by mortgage, 122. 
Debtors bound jointly and severally, 121. 
Deceased empowering the living, 84. 
Deceased's debts, payment of, 114. 
Declaration of probate, or de Succession, 99. 
Deeds, 28, 33, 189. 

(a) authentic, or before a notary, 28. See also Acte 

authentique, 

(b) under private signature, or sous-seign-privi, 32. See 

also Agreements under private signature. 

registration of, 33, 189, 246. 

value of, 30, 33, 124. 
Delivery of legacies, 1 1 3. 
Deposit, proof of, 176. 

hotel and innkeepers' responsibility, 176. 

legal office for tenders in payment, 123. 
Deprivation of civil rights, 47. 
Directors of companies, 212. 
Disposable portion, or quotiU disponihle, 83. 
Dispositions between married parties, 117. 
Distribution, by ancestors, 99. 

costs of, 97. 

of an estate, 96. 

of the goods of the community, 143. 

District, or arrondissement judiciaire, 5. 
Divisible and indivisible obligations, 121. 
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Divorce, 57. 

(a) by mutual consent, 58. 

(b) for stated causes, 57. 

Doctors of law, or docteurs en droit, 22, 25. 
Domicile, elected or real, 53. 

of foreigners in Belgium, 53. 
Donations or gifts, 104. 

I. Inter vivos, or entre vifs, 104, 105. 
between husband and wife, 117. 
by gratuitous title, 106. 

by parents in view of marriage, 94, 116. 

by priciput, 106. 

conditions of validity, 106. 

dispense de rapport, 94, 106. 

forbidden donations, 117. 

in marriage contracts, 94, 116, 117. 

irrevocability of, 106. 

permitted donations, 117. 

II. In view of death, or A cause de mort, 107. See also 

Wills. 
Dowry, marriage contract of, 156. 
Droit d'auteur, or copyright, 245. 
Droit de reprise, or claim against community, 133. 
Duties, to be paid to the State, after death, 100, 249. 

ECHANGE, or barter, 167. 

Electi/heii, 82. 

Electoral system in Belgium, 252. 

Emancipation, 67. 

Employees, interest due to, on account of delay, 120. 

Enfant naturel, or natural child, 60. 

acknowledged, 60. 

legitimised, 61. 
Engagement without contract, 130. 
Enjoyment of civil rights, 47. 
Enregistrement. See Registration. 
Entail of residue, 105. 
Estate, 

administration »i, 93. 

costs of winding-up and division of, 97. 
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£state — continued. 

declaration of probate, 99. 

division of, 93, 96. 

duties, 100, 249. 

inventory, 91. 

restitution, or rapport, 93. 

sales, 92. 

seals affixed, 90. 

separation of, 96. 

valuation of, 96. 

wife's estate in marriage, 140, 155, 157. 
Etat-Cwil, 48. 

officer, 49. 

offices, 48. 

records, 48. 
Examples of: 

agreement for loan, under private signature, 127. 

authentic or notarial deed, 31. 

cadastral book and map, 38, 39. 

duties to be paid on a declaration of probate, 100. 

distribution of an estate, 145. 

executory form of a notarial copy, 34. 

liquid assets in community, 143. 

marriage contract between a Belgian and an English- 
woman, 158. 

winding-up and distribution of an estate, 144, 145. 

Exchange, bill of, 226. 
Executors, 84, 115. 

differences between English executors and Belgian notaries 
in the winding-up of an estate, 88. 
Executory form of authentic copies, 34. 
Exequatur for the execution of foreign judgments and deeds, 

10, 32. 
Expedition, ot authentic copy, 31, 34. 
Expropriation, or compulsory ejectment, 197. 
Extract of an authentic deed, 31, 35. 

FAILLITE. See Bankruptcy. 
Family council, 66, 67, 69. 
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Fees of : 

attorney, 179. 

avocat, 23. 

avoui, 24. 

constitution of company, 223. 

conveyances of property, 164, 189. 

marriage contract, 136. 

mortgaging, 194, 233, 234. 

pawning, 184. 

public auction, 164. 

registration of an agreement or deed, 247. 

registration of a company, 206. 

sale of vessels, 233. 

security, 180. 

stamps and stamped paper, 250. 

succession, 100, 249. 

suspended or postponed, 249. 

transcription, 189. 
Fidei-commis, or trusteeship, 115. 
Filiation or affiliation, 60. 
Fiscal authorities, 246. 
Foreign, arbitrator's award, 11. 

companies in Belgium, 221. 

judgments, execution of, 10. 

woman marrying a Belgian becomes Belgian, 47. 
Foreigners, agreements and deeds by, period of registration, 
248. 

bujring or mortgaging properties, 163, 166, 196. 

inheriting in Belgium, 85. 

marrying in Belgium, 51, 134. 

summoned before a Belgian Court, 13. 
Forms. See Examples. 
French Civil Code, 45. 
Full ownership, 73. 

Future debt cannot be mortgaged, 195. 

Future succession cannot be subject of agreement inter vivos, 
87. 

GAGE, or pledge, 183. 
Gambling, or j'eu et pari, 177. 
Gift. See Donations. 
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G-oods excepted from community, 138. 
Greffier, or recorder or registrar, 5, 9. 
Grosse, or notarial copy in executory form, 34. 
Guardianship, of minors, 65, 66. 
of interdicted persons, 69. 

HEIES, 80. 

electif, 82. 

legal, 80. 

natural children, 80, 83. 

■withdrawing money from bank, 98. 
Hiring, or louage, 169. 
Holograph will. 111. 

Homologation of a concordat or scheme of composition, 23. 
Hors part, or donation hj priciput, 107. 
Hotelkeepers' responsibility, 176. 
Huissier or usher, or bailiff, or writ-server, 5, 9, 23. 
Husband's, consent, 132. 

liabilities in legal community, 144, 149. 

rights in marriage, 132. 

surviving husband's rights, 82. 
Hypotheques. See Mortgages. 

ILLEGITIMATE OHILDEEN, 60. 

in matters of succession, 61, 83. 

inquiries as to paternity or maternity, 61. 
Immatriculation, of ships, 231. 
Immoveable goods, 70. 

conveyances of, 163, 165, 188. 

kinds of immoveable rights, 71. 

public auction of, 92, 165. 

searching a person's immoveables, 37, 163. 
Incapables. See Minors. 
Indivisible obligation, 121. 
Innkeepers' responsibility, 176. 
Inquiries, as to paternity or maternity, 61. 

at a bureau. See Bureau of : 

(a) matriculation, 231. 

(b) mortgages or hypotheques, 163, 189. 

(c) registration, 163. 

(d) transcription, 188. 
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Inquiries — continued. 

to discover a will, 111. 

to find the owner of immoveable properties, 37, 163. 
Inscription, en faux, 30. 

of mortgages, 193. 

offices of, 186. 
Institution contractuelle, or institution by marriage contract, 

117. 
Interdiction, 68. 
Interest, legal, 119, 175. 

due on arrears of payment to traders, employees, and 

workmen, 120. 
on loans, 174. 
Inventory, 91. 

after death, 90, 143. 
by surviving wife, 143. 
by usufructuary, 75. 
choice of notary, 88. 
costs of, 92. 
formalities of, 90. 
in company matters, 214. 
intituU of, 98. 



JEU, or gambling, 177. 
Joint and several obligations, 121. 
Judges. See Juges. 
Judgments, 12. 

by default, 10. 

foreign, 10. 

provisional, or de refire, 12. 

grounds of, 12, 44. 
Judicial, adviser, 69. 

assistance, 244. 

districts, 5. 

separation between husband and wife, 57, 59, 141. 
Juge, commissaire, in bankruptcy, 237. 

de paix, or Justice of the Peace, 4, 5. 

des enfantt, or judge of Juvenile Court, 21. 

d' instruction, 8. 

du tribunal of First Instance, 7. 
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Jurisdiction of the Courts, defined in each Court. See Courts. 

Jurisprudence, meaning of, in Belgium and France, 46. 

Jury, 18. 

Justice of tlie Peace, 4, 5. 

Juvenile Courts, 21. 

LANDLOED AND TENANT, 170. 

Languages that may be used in authentic deeds, 31. 

Lease, 169. 

duration of, 170. 

given by usufructuary, 74. 

landlord and tenant, 170. 

notice to quit, 171. 

registration fee of, 170. 

taxes on, 170. 
Legacies, or legs, 113. 

fruits and revenues of, 114. 

kinds of, 113. 
Legal, community in marriage. See Marriage Contracts. 

interest, 119, 176. 

mortgage, 192. 
Legatees, 113. 

civil persons as, 108. 

how far liable for deceased's debts, 114. 
Legitimised child, 61 . 
Legs. See Legacies. 
Lessee, obligations of, 171. 

rights of, 169. 
Letting, or louage, 169. 
Limited companies. See Companies. 
Loans, 174. 

model of a private agreement for, 175. 
Louage, or hiring, 169. 
Lunatics, 68, 243. 

MAGISTRATURE ASSISE and magistrature dehout 8. 

Mainlevee, or replevin, 196. 

Majority, 68. 

Manorial services, or servitudes, 76. 

distinctions in, 77. 

law's vagaries, 77. 
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Marginal notes, or mentions marginales recorded by the con- 

servateur des hypotheques, 195. 
Maritime, mortgagee, 233. 

oflSces, 232. 

privileges, 234. 
Marriage, 49, 56. 

age for, 50. 

Belgian marrying in foreign countries, 60. 

Belgian officers and soldiers marrying, 51. 

by power of attorney, 52. 

capacity and conditions for, 50. 

contracts. See Contracts of Marriage. 

of foreigners in Belgium, 51. 

gift by parents, 94, 116. 

married parties' rights in, 132. 

prohibited, 52. 

properties in, 133. 

public record of, 49. 

registration of foreign marriages in Belgium, 52. 

respectful request to the parents, 51. 

without marriage contract, 131. 
Maternity, inquiries as to, 61. 
Matrice cadastrale, 37. 
Matriculation of vessels, 231. 
Merchants, bankruptcy of, 235. 

correspondence, 224. 

marriage contracts, 134. 

minors as, 224. 

married women as, 224. 
Meuhles, or moveables, 71. 

meaning of the word, 72. 
Military Courts, 20. 
Ministere public, 6, 8. 
Minors, 65. 

acceptance of succession by, 87. 

guardianship of, 66. 

merchants, 224. 
Minute, or authentic notarial deed, 31, 34. 

deposit of a private deed with notary, 189. 
Misdemeanour, 130. 
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Moniteur Beige, or Belgian ofBcial gazette, 204. 
Monls de pieti, or official pawn-offices, 184. 
Mortgages, 186. 

chattel mortgage, 71, 187. 

conventional, 193. 

duration of, 191, 196. 

English deed of mortgage invalid in Belgium or France, 
193. 

fees, 189, 194. 

foreign deeds relating to, 193. 

formalities, 193. 

future debts cannot be mortgaged, 195. 

generaHties as to, 186. 

interest secured by, 195. 

laws concerning, 186. 

legal, 192. 

maritime, 231. 

mortgaged property in winding-up an estate, 122. 

moveable goods, 71, 187. 

offices for registration of, 186. 

practical advice to foreigners, 196. 

principles relating to, 186. 

privileges, 190. 

publicity of, 186, 187, 189. 

recorder of, 187. 

sale of mortgaged property, 194. 

testamentary, 195. 

vessels may be mortgaged, 231. 
Mortmain statute, 108. 
Motor car regulations, 251. 
Moveable goods, 71. 

sale of, 92. 
Mutations, or conveyances, 188. 
Mystic will, 112. 



NAKED or bare ownership, or nue-propriiti, 73. 74. 
Nantissement, or pledge, 183. 
Nationality, acquisition or loss of, 47. 
National registry, 48. 

B. 18 
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Natural children, 60. 

succession, rights of, 83. 
Nearest of kin, rights of, 80. 

Notarial agreements and deeds. See Actes Authentiquei. 
Notaries in Belgium and France, 25, 88. 

appointment of, 25, 88. 

auctioneers, 165. 

consul acting as, 27. 

definition of, 25. 

duties of, 26, 28, 124, 131, &c. 

heir's right to choose notary, 88. 
Notoriete, acte de, 164. 

OBLIGATIONS, arising (a) out of contract, 119. 

(b) without contract, 130. 

conventional, 119. 

divisible or indivisible, 121. 

extinction of, 122. 

joint or several, 121. 

model of a private agreement of loan, 127. 

mode of proof of, 126. 

mortgage given in security of, 122. 

onus of proof, 124. 

payment and surrogation, 123. 

tenders of payment and deposit in order to extinguish an 
obligation arising from debt, 123. 

varieties of, 120. 
Officers and soldiers marrying, 51. 
Offices. See Bureau. 

Official Belgian gazette, or Moniteur Beige, 204. 
Officiers d'JEtat- Civil, or civil official recorders, 49. 
Order of heirs, 81. 

diagram, 84. 
Ordonnance de re/ere, or provisional judgment, 12. 
Ownership, 73. 

PAEENTS, gift to children by, 94, 116. 

consent to marriage, 50. 
Pari, or betting, 177. 
Parquet or Ministere pullic, or pubHc prosecutor, 6, 8. 
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Partage, or distribution, 93, 96, 143. 

costs of, 97. 
Partnership, in ciTil matters, 172. 

in companies, 206, 220, 222. 
Passif, or liabilities in marriage, 138, 144. 
Pater is est . . . ,60. 
Paternal powers, 64. 
Paternity, 60. . 

inquiries as to, 61. 
Payment, 123. 

in bankruptcy cases, 236, 238. 

of deceased's debts, 95. 

proof of, 124. 

tenders of, and deposit, 123. 

with or without surrogation, 123. 
Pawnbrokers' official offices, or Monts de piete, 184. 
Personal, arrest in civil matters, 182. 

rights in moveable and immoveable properties, 7 1 . 
Personne civile, or association as a civil person, 108. 
Persons, 47. 

enjoyment and privation of their civil rights, 47. 
Plan eadr astral, or cadrastral map, 37. 
Pleading before the Courts, 10, 16, 18. 
Pledging in civil matters, 183. 

in commercial matters, 186. 

Monts de piste, 184. 
Pleine proprieii, or full ownership, 73. 
Postponement of payment in commercial eases, 242. 
Power of attorney, or procuration, 1 78. 
Preciput, 106. 
Prescription, 198. 
PrMs, or loans, 174. 
Private agreements or deeds, 32, 124. 

model for a debt, 127. 
Privileges, in mortgage matters, 186, 190, 234. See also 

Mortgages. 
Probate, declaration of, 99. 

fees to be paid, 100. 
Prooiration, or power of attorney, 178. 
Procureur du Eoi, or pubHc prosecutor, 8. 

substitut du, 8. 

18(2) 
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Procureur general, 14. 

substitui du, 14. 
Promissory notes, 226. 

Proof, by authentic deed or by private agreement or deed, 
124. 

in commercial matters, 126. 

modes of, 124, 126, 174. 

of husband's or wife's belongings, 151, 155. 

of obligations and payments, 126. 

of sales, 162. 
Property, 70. 

cadaster as register of, 37. 

classification of, 70. 

in marriage, 133. 

inquiries about a person's property, 37, 163. 

modes of acquiring, 79. 

rights over, 71. 
Provisional judgment, or re/ire, 12. 
Provision, in case of bill of exchange, 226. 
Prud'hommes, or Workmen's Court, 20. 
Publicity of the bureau des hypotheques, or office of mortgages, 

189. 
Public prosecutor, or ministere public, 6, 8. 
Public will, or testament public, 112. 
Purchase of property, advice as to, 166. 



QUANTITE DISPONIBLE, or disposable portion, 83. 
Quasi-contracts and quasi-misdemeanours, 130. 
Quit, notice to, by landlord and tenant, 171. 



RAPPORT, or repayment to estate of deceased, 93. 
Eeal rights over property, 71. 
Eeasons of judgments, 12, 44. 
Eeceivers, of estate duties, 100. 

of registration duties, 33, 163, 246, 
Receveur, des droits de succession, 100. 

d'enregistrement, 33, 163, 246. 
Recognition of debt, example of agreement for, 127. 
Rieompense, or compensation to community, 134. 
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Recorde of, cadastre, 36. 

Stat-civil, 48. 

mortgages, 191, 232. 

registration, 33. 

successions, 100. 
Recorder, or Refirendaire, at the commercial Court, 1 8. 
Rifere, or provisional judgment, 12. 
Registrars at, the Courts, 5, 9, 18. 

national registry office, 48. 

offices of the State, 33, 163. 

probate offices, 100. 
Registration, by inscription, transcription, or marginal notes, 
188, 195. 

dilais, or time allowed for, 33, 189, 248. 

effect of, 246. 

fees, 246. 

of barter, 167. 

of deeds and agreements, 33, 189, 248. 

of foreigners in Belgium, 54. 

of leases, 170. 

of power of attorney, 179. 

of sales, 164. 
Rehabilitation of bankrupt, 241. 
Reinvestment, or remploi, 183. 
Renunciation to community by the wife, 142. 
Replevin, or mainlevee, 196. 
Representation of a deceased, 8 1 . 
Reprises, or right of claim, 133. 
Repudiation of a succession, 86. 
Reserved portion, or reserve, 83. 
Residuary trust permitted, 105. 

Respectful request to the parents before marriage, 51. 
Restitution to deceased's estate, or rapport, 93. 
Rights, bare owner's, 73. 

emancipated minor's, 67. 

foreign companies', 221. 

husband's, 132. 

in marriage, 132. 

natural children's, 61, 83. 

of claim against community, 133. 
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Bights — continued. 

of way, 77. 

over property, 71, 73, 74. 

owner's, 73. 

parent's, 64. 

surviving husband's or wife's, 82. 

usufructuary's, 74. 

wife's, 148, 155, 157. 
Boad, rules of the, 251. 



SALAEIES of, avocais, 23. 

avoues, 24. 

judges, 7. 

registrar in commercial Court, 18. 

supplementary judges, 7. 
Sales, 92, 162. 

after death, 92. 

by auction, 36, 165. 

costs of, 36, 92, 164, 165. 

de gre a gri, or by private treaty, 35. 

in behalf of minors, 36, 166. 

mortgaged property, 194. 

practical advice to foreigners, 163. 

vessels, 233. 
Scheme of composition in bankruptcy, 237. 
Seals, or scelles affixed after death, 90. 
Secretaire communal, 49. 
Security, deed and fees of, ISO. 
Separate estate in marriage contract, 154. 
Separation entre epoux, or judicial sepai-ation of husband and 
wife, 59. 

of estates, 96, 14i. 

of estates by marriage contract, 164. 
Sequestration, or seguestre, 176. 
Servitude, or manorial services, 76. 

vagaries of law exemplified, 77. 
Settlement of actions, 181. 
Shares in companies, 211. 
Ships. iSee Vessels. 
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Sleeping partners in companies, or commanditaires, 207. 

Sociites. See Companies. 

Soldiers of the Belgian army, marriage of, 51. 

Solicitor, 21. 

Sous-teing-prive, or private agreement, 32. 

Stamps on blU of exchange, 229. 

effect of, 250. 

foreign documents, 251. 

kinds of, 250. 

stamped paper, 250. 
Standing officials, 8. 
Subroge-tuteur, or supplementary guardian of minors, 66. 

of interdicted, 69. 
Substitut, du Procureur du Rot, 8. 

du Procureur Gineral, 14. 
Substitution, or trust, 104. 

de residua, 105. 

Succession, 80. 

acceptance of, 85. 

administration of, 93. 

agreement with regard to future succession, 87. 

ascertainment of consanguinity, 84. 

costs of windiog-up and distribution, 97. 

concealment of goods, 95. 

creditor of the, 97. 

deceased empowering the living, 84. 

declaration of probate, 99. 

diagram of the order of succession, 84. 

disposable portion, 83. 

distribution of, 96. 

fees, 97, 100, 249. 

foreigners inheriting in Belgium, 85. 

formalities, 87, 90. 

(1) administration, 93. 

(2) distribution, 96. 

(3; choice of notary, 88. 

(4) sales, 92. 

(5) seals, 90. 

(6) wiU, 87. 

(7) winding-up and distribution, 87, 93, 96. 
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Succession — continued. 
heirs, 80. 
legatees, 82. 
liabilities, 95. 
mortgaged property, 122. 
natural children, 83. 
notary dealing with, 88. 
order of heirs, 81. 
payment of debts, 95. 
principles in matter of, 80. 
representation, 81. 
repudiation of, 86. 
reserved portion, 83. 
restitution to, 93. 
rights of : 

(1) legatees, 82. 

(2) natural children, 83. 

(3) surviving spouse, 82. 
rules for foreigners, 85. 
separation of estate, 96. 
suspended duties, 249. 
vacant succession, 86. 
valuation of the estate, 96. 
will, 87. 

winding-up and distribution, 87, 90, 96. 

withdrawing money from bank, 98. 
Superior Courts, 14. 
Supplementary, judges, 5. 

guardians of minors, 66. 
Supreme Court, or Cour de Cassation, 15. 
Surrogation or subrogation, in payments, 123. 
Sursis de payement, or permission to postpone payment of 

debts, 242. 
Surviving husband's or wife's rights, 74, 82. 
Suspended duties in matter of succession, 249. 

TAXES due by a lessee, 170. 
Temporary associations, 222. 
Tenant and landlord, 170. 
Tenants' obligations, 171. 
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Tenders of payment and deposit, 123. 
Testamentairy, dispositions, 107. 

mortgages, 195. 
Testament. See Will. 

Traders, interest due to, on account of delay, 120. 
Transactions, 181. 
Transcription, or registration of immoveables, 35, 188. 

dilais for, 189. 

inquiries at the office of, 35. 

offices of, 35, 36, 163, 188, 191. 
Treasures, 79. 
Tribunal, 5, 7, 16. 
Trusts, 104. 
Trustee, 73, 115. 

in bankruptcy cases, 237. 
Tuttllt, or guardianship of minors, 65, 69, 

UNIVERSAL community in marriage, 153. 
Usher, or huissier, 5, 9. 
Usufruct, 74. 

of children's estate, 64. 

on behalf of the surviving husband or wife, 82. 
Usufructuary, rights, 74. 

lease granted by a, 74. 

obligations of the, 75. 

parent's rights as, 64. 

VACANT succession, 82, 86. 
Valuation of deceased's estate, 96, 100, 
Ventes. See Sales. 
Vessels, 231. 

maritime mortgages on, 233. 

matriculation of, 231. 

precautionary note, 234. 

sale of, 333. 
Vote paree in mortgage matters, 194, 197. 

WARRANTS, ,185. 
Wife, accepting community, 142. 
accepting a succession, 87. 
B. 19 
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Wife — con tinned. 

administration of her goods, 132, 140, 155, 156. 

as merckant, 22*. 

bound for debts with her husband, 139, 141. 

granting lease, 155. 

giving the management of her goods to her husband, 
132, 156. 

in marriage contract matters, 132. 

liabilities, 139, 141, 149. 

power of attorney, 178. 

property in marriage, 132, 140. 

renouncing community, 142. 

rights in. case of survivance, 82. 
Wins, 107, 109. 

advice to Belgians in England, 109. 

how to discover, 111. 

kinds of. 111. 

(1) authentic or />tt J We, 112. 

(2) mystic, 87, 111. 

(3) holograph, 87, 111. 
revocability of, 106. 
secrecy of, 110. 

Winding-up an estate, 87, 90, 96, 145. 

costs of, 97. 

difficulties in, 93, 97. 

example of, 144, 145. 

first proceedings, 87. 

subsequent proceedings, 90. 
Withdrawal of money from bank after a death, 98. 
Witnesses in notarial deeds, 29. 

in wills, 112. 
Workmen's Court, or Frud' hommes, 20. 

interest on account of delay, 120. 
Writ, 9, 23, 29. 

setver, 9, 10, 23. 
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